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INTRODUCTION

The United States Supreme Court has long recognized that children are especially vulnerable to the pressures inherent in police interrogations.  See, Haley v. Ohio, 332 U.S. 596, 599 (1948) (recognizing a distinction between a 15 year-old and an adult and reasoning that “that which would leave a man cold and unimpressed can overawe and overwhelm a lad in his early teens”).  They are more vulnerable to external pressures because they are suggestible, naturally inclined to want to please authority figures, immature decision makers, and have a comparative lack of control of their surroundings.  See, Roper v. Simmons, 125 S.Ct. 1183, 1195-1196 (2005).

These vulnerabilities can lead them to waive their Miranda rights out of “fright, fantasy, or despair.” See, In re Gault, 387 U.S. 1, 55 (1967).   They can also lead juveniles to confess to crimes they did not commit.  See, A. Redlich & G. Goodman, Taking Responsibility for an Act Not Committed:  The Influence of Age and Suggestibility, 27 L. and Hum. Behav. 141-156 (April 2003) (showing that, in a clinical study, an overwhelming majority of teenagers complied with request to sign false confessions when presented with false evidence of guilt); see also, Steven A. Drizin and Richard A. Leo, The Problem of False Confessions in the Post-DNA Age, 82 N.C. L. Rev. 891, 944 (2004) (documenting 40 juvenile false confessions).  

All of the factors that make children susceptible to confessing falsely are present in Tyler Edmonds’ case. Tyler, only thirteen years old and a novice in police matters, was questioned by several Sheriff’s deputies for three hours in a small, cramped interrogation room in the presence of his mother.  Tr. 332, 340.  When Tyler repeatedly denied any involvement Joey Fulgham’s murder, deputies, acting on orders, removed Tyler’s mother from the interrogation room and turned up the pressure on him, accusing him of committing the crime and telling him that his half-sister Kristi Fulgham had blamed him for her husband’s death.  Tr. 307, 341, 352, 428. When Tyler still refused to crack, deputies brought Kristi into the interrogation room to hold his hand and plead with Tyler to tell the “truth.” Tr. 344.  Tyler finally confessed, telling deputies a fantastic account of the killing in which he closed his eyes while Kristi put her fingers on his and together they pulled the trigger of the weapon which killed Joey Fulgham.  Deputies did not record any of the interrogations leading up to Tyler’s confession, only turning on the camera after Tyler had confessed. A few days later, he recanted this confession. Tr. 1972-28; Appellant’s Brief at 7-8.


Amici urge this Court to adopt a series of reforms to protect juveniles and the court system from coerced and false confessions.  First, we ask this Court to adopt a per se rule excluding statements obtained from children when such statements are taken outside the presence of parents or guardians.  Second, we urge this Court to consider the failure of the police officers to record the entire interrogation as a factor in its voluntariness inquiry and  to join the growing number of courts around the country that are imposing some consequences where, as in this case, there is an inexcusable failure to record.  Finally, given the potency of confession evidence in a trial, and the fact that juries are prone to convicting defendants who confess even if the confessions are false, recognition of the subject of false confessions as a proper area of expert testimony is another necessary safeguard against wrongful convictions.  Because none of these protections were present in Tyler’s case, we ask this Court to reverse Tyler Edmonds’ conviction.    

I.
THIS COURT SHOULD ADOPT A PER SE RULE EXCLUDING STATEMENTS OBTAINED FROM MINORS WHEN SUCH STATEMENTS ARE MADE WITHOUT PARENTAL, GUARDIAN, OR ATTORNEY CONSULTATION.

Numerous research studies have demonstrated that children under the age of sixteen do not understand their Miranda rights as well as adults understand them.  Barry C. Feld, Competence, Culpability, and Punishment: Implications of Atkins for Executing and Sentencing Juveniles, 32 Hofstra L. Rev. 463, 528-535 (Winter 2003) TA \l "Barry C. Feld, Competence, Culpability, and Punishment: Implications of Atkins for Executing and Sentencing Juveniles, 32 Hofstra L. Rev. 463, 528-535 (Winter 2003)" \s "Feld" \c 3 .  Children in this age range are less capable than adults of making long-term decisions because they discount the future more than adults do, and weigh more heavily the short-term consequences of decisions.  Elizabeth S. Scott & Lawrence Steinberg, Blaming Youth, 81 Tex. L. Rev. 799, 814-815 (Feb. 2003) TA \l "Elizabeth S. Scott & Lawrence Steinberg, Blaming Youth, 81 Tex. L. Rev. 799,  814-815 (Feb. 2003)" \s "Scott" \c 3 .  They are also more likely than adults to make choices that reflect a propensity to comply with adult authority figures, such as confessing to the police rather than remaining silent.  Thomas Grisso, Lawrence Steinberg et al., Juvenile’s Competence to Stand Trial: A Comparison of Adolescents’ and Adults’ Capacities as Trial Defendants, available online at: http://www.mac-adoldev-juvjustice.org/page25.html, at 25, 30. 


These developmental immaturities greatly disadvantage children during police interrogations and underscore their need for adult guidance. To date, fifteen states have adopted, by case law or legislative action, some form of the per se rule requiring the consultation of a parent or other interested adult during the interrogation of juveniles, regardless of whether the charges being investigated fall within the jurisdiction of a juvenile court or adult criminal court.
  

The Mississippi legislature has enacted a statute that requires law enforcement officers to invite a child’s parent, guardian, or custodian to be present during any questioning of a child in state custody.  Miss. Code Ann. § 43-21-303.  The Mississippi Supreme Court, however, has interpreted the requirements of this statute to apply only to children who have been charged with offenses within the exclusive original jurisdiction of the Mississippi Youth Court.  See, Blue v. State, 674 So.2d 1184, 1205 (Miss. 1996).
  In light of the special vulnerabilities of youthful suspects to police pressure and the risk that false and coerced confessions may result when such pressure is applied to children, Mississippi courts should extend this rule to all cases involving children.
  

II.
THIS COURT SHOULD CONSIDER THE FAILURE OF THE POLICE TO FULLY RECORD THEIR CUSTODIAL INTERROGATION OF TYLER EDMONDS WHEN ASSESSING THE VOLUNTARINESS AND RELIABILITY OF EDMONDS’ STATEMENTS AND SHOULD FURTHER ADOPT A PER SE RULE MANDATING THE FULL, ELECTRONIC RECORDING OF ALL JUVENILE INTERROGATIONS. 


The failure of law enforcement to electronically record the full interrogation of Tyler Edmonds also raises serious doubts as to the voluntariness of his confession.  This inexcusable decision deprived the court, and ultimately, the jury, of the ability to assess accurately the voluntariness and reliability of Tyler’s confession.  This Court should weigh this fact heavily against the State when determining whether the State has met its burden of showing that Tyler’s confession was voluntary.  Moreover, while Mississippi state law currently does not mandate that any police interrogation be electronically recorded, see, Williams v. State, 522 So.2d 201, 208 (Miss. 1988), this court should improve upon the status quo and adopt a per se rule requiring that all police interrogations of juveniles be electronically recorded in full.  


In its voluntariness jurisprudence, the United States Supreme Court has instructed courts to assess voluntariness by evaluating interrogation methods and their effect on a particular suspect and by examining the totality of the circumstances.  As long as the interrogation narrative is not recorded in its entirety, courts will be deprived of the totality of the circumstances and are likely to err when assessing the voluntariness and reliability of confession evidence.  This need for accuracy, completeness, and objectivity when compiling “historical facts” has compelled Supreme Courts in Alaska
 and Minnesota
 to require that all custodial interrogations of suspects – not simply of juveniles – be recorded.  Other states – New Jersey,
 Massachusetts,
 New Hampshire,
 and Wisconsin
 – have taken smaller, but still significant, steps toward adopting a rule mandating the recording of all police interrogations.  

The time has come for Mississippi to address the need for electronic recording of juvenile interrogations.
  We ask the court today to consider the police’s failure to fully record their interrogation of Tyler Edmonds when assessing the voluntariness of his confession.  We ask the court to go even further and adopt a per se rule that mandates the full, electronic recording of all juvenile interrogations.  Such a measure will not only do much to protect some of society’s most vulnerable citizens but will also increase the reliability and objectivity of those confessions presented as evidence in this state’s courts.  

III.
THE TRIAL COURT ERRED WHEN IT REFUSED TO ALLOW EXPERT TESTIMONY CONCERNING POLICE INTERROGATIONS AND JUVENILE FALSE CONFESSIONS.

In Tyler Edmonds’ case, Dr. Allison Redlich, a developmental psychologist, was prepared to testify, among other things, that: 1) false confessions exist; 2) they exist in greater proportion among children than adults; 3) there is a widespread misconception among the public that persons do not confess falsely unless tortured or abused, and 4) that a person with a “suggestible” or “compliant” personality is more likely to falsely confess than one who is not.  The trial court excluded Dr. Redlich’s proffered testimony on the grounds that the testimony did not satisfy Daubert (Daubert v. Merrill Dow, 509 U.S. 579 (1993)) reliability standards.
  (Order Denying Motion for New Trial at 8, October 8, 2004).  Specifically, the trial court held that Dr. Redlich’s opinions could not be tested, that the methodology employed by false confession experts has not been tested and is not capable of replication by others, that one cannot discern an error rate regarding false confessions, and that the subject of false confession testimony is not generally accepted within the scientific community. Id. at 13, 17.  

The trial court erred in applying the more stringent Daubert standards, usually reserved for evaluating the reliability of expert testimony in the hard sciences, to the study of false confessions.  When a more flexible Daubert approach is applied, it becomes apparent that the study of false confessions is as reliable as other areas of “specialized knowledge,” such as opinions about child abuse and bite-mark evidence in which the Mississippi Supreme Court has permitted expert testimony.  Moreover, the trial court erred in concluding that the study of the social psychology of police interrogations and confessions is not a fit subject matter for expert testimony under Daubert.  Dr. Redlich’s testimony was grounded in reliable social scientific research and predicated on findings that are generally accepted in the field.

In Tyler Edmonds’ case, where the only evidence against him was his confession to police, the error in excluding the testimony of juvenile false confession expert Dr. Redlich was particularly grave.  Without Dr. Redlich’s testimony about the suggestibility of juveniles, the psychology of police interrogation techniques, and their likely effects on innocent suspects, particularly juveniles, jurors were given no framework by which to assess the reliability of Tyler’s statements.  Not only did this ruling gut Tyler Edmonds’s defense, it greatly increased the chances that he would be wrongfully convicted.   

A.
Mississippi Courts Have Applied the Daubert Factors Flexibly To Fields Outside of Traditional Science and Medicine.


Not all areas of expertise lend themselves to easy application of every Daubert factor. 
Mississippi courts have recognized that Daubert’s applicability “depends on the nature of the issue, the expert’s particular expertise, and the subject of the testimony.” Mississippi Transp. Comm. v. McLemore, 863 So.2d 31, 37 (Miss. 2003).  A defendant “need not satisfy each Daubert factor” and the list of specific factors does not necessarily apply “to all experts in every case.” U.S. v. Hicks, 389 F. 3d 514, 525 (5th Cir. 2004).  

This more flexible application of Daubert is consistent with M.R.E. 702’s generally liberal approach to the admissibility of expert testimony outside of the hard sciences or medicine and has been applied by Mississippi courts when expert testimony involves the “specialized knowledge” of the expert.  See, M.R.E. 702, cmts. (recognizing the long practice in Mississippi courts of  qualifying experts “in many fields . . . such as real estate, cotton brokering, auto mechanics or plumbing.”); see also, Fielder v. Magnolia Beverage Co., 757 So. 2d 925, 937 (Miss. 1999) (accident reconstruction and investigation expert admitted based on experience and education without discussion of underlying principles, methods, or error rates).   
For example, the Mississippi Supreme Court recognized that child abuse is a field of expertise and that it has been established that the “techniques and practices generally accepted within the field will produce a valid opinion.”  Hall v. State, 611 So. 2d 915, 919-20 (Miss. 1992) (expert permitted to testify as to common symptoms and behaviors of sexually abused children so long as the word “syndrome” was avoided); McWhorter v. State, 1998 Miss. App. LEXIS 921, 20-22 (October 27, 1998) (professional counselor permitted to conclude that the child had been abused because of observations that the child “suffered from anxiety,” “walked with a heavy foot,” and had a “lilting voice”).  Yet, it is not clear that these techniques and practices have been established by repeatable tests, nor does there appear to be a reliable error rate in drawing the conclusion that a particular child has been abused.
  The opinions are rendered based on observational, subjective research that remain open to debate and disagreement among experts in the field.
 McWhorter, 1998 Miss. App. LEXIS at 26-27 (citing, John E. B. Myers et al, Expert Testimony in Child Sexual Abuse Litigation, 68 Neb. L. Rev. 1, 85 (1989)). 

Like expert opinions regarding child abuse, the social psychology of police interrogations and false confessions does not deal with hard numbers and “Newtonian science.”  Instead, it is an area of specialized knowledge which draws from a body of empirical research, case study data, and controlled experiments in areas of social persuasion, obedience to authority, and the effects of suggestive techniques on certain individuals.  Unlike the child abuse expert who testifies as to the ultimate issue in question, the false confession expert seeks to educate the jury as to the coercive techniques of police interrogation and their psychological effects on an individual, but does not render an ultimate opinion as to whether or not the confession at issue is reliable or false.  In this way, false confession expert testimony is less likely to mislead or confuse the jury.  
B.
The Social Psychology of Police Interrogations and False Confessions Meets the Requirements of Reliability Set Forth in Daubert.

The study of false confessions is not a novel or undeveloped field.  It is a subset of the larger, well-established field of social psychology.  Social psychology is the study of human behavior.  It is the study of influence and how external social pressures can shape decision making.  Social psychologists also study how people influence one another, and how certain kinds of people are more vulnerable to pressures and more likely than others to comply under a given set of conditions.  In conducting a flexible Daubert analysis, the critical focus for this court is whether experts in the field have properly used principles in social psychology to identify coercive interrogation techniques, and whether the methods used to assess the reliability of a confession are an accepted form of social scientific research.  
1.
The Social Psychology of Police Interrogations and Confessions Has Been Extensively Peer-Reviewed.

Although the trial court in Tyler’s case acknowledged only two peer reviewed articles and a “small body of published work” written by a “small coterie” of experts (Order Denying Motion for New Trial at 13, October 8, 2004) the principles that form the basis of false confession research have been extensively published and peer reviewed. Numerous academic articles and books draw upon empirical data to identify both the coercive techniques that are common to false confessions and the characteristics of individuals most vulnerable to those techniques.  See e.g., Gisli H. Gudjonnson, The Psychology of Interrogations and Confessions: A Handbook (1992), pgs, 631-662 (citing nearly 800 articles in areas relating to false confessions and police interrogations).  The principles detailed in these publications are generally recognized and accepted in the field of social psychology.  See, Deborah Davis & William T. O’Donohue, On the Road to Perdition:  Extreme Influence Tactics in the Interrogation Room, in W. T. O’Donohue, P. R. Laws, & C. Hollin (Eds.) Handbook of Forensic Psychology, at 897-996.  New York, Elsevier, Academic Press (2004), available on line at http://www.sierratrialandopinion.com/papers.  The articles are not published by a “small coterie” of individuals as the trial court suggested. There are at least 60 professionals from over ten countries who qualify as experts by virtue of their courtroom experience or publications  in the subject of interviewing, interrogations, and confessions.

2.
The Methods by Which Experts Assess the Reliability of a Confession Are Generally Accepted within the Social Scientific Community. 

Social psychologists study influence and suggestibility with a particular application to police interrogation and false confessions.  They are in agreement as to what specialized interrogations techniques can lead to a false confession and as to the methods developed to assess the reliability of a confession.
  See, Kassin & Wrightsman, Confession Evidence (1985), pgs. 70-73; Richard A. Leo & Richard J. Ofshe, The Social Psychology of Police Interrogation, Studies in Law, 16 Politics and Society, 191-207 (1997); see generally, Welsh White, False Confessions in Criminal Cases, 17 Crim Just. 4 (2003).  
Methods of identifying psychologically coercive tactics and assessing the reliability of a confession have been developed in part through controlled, easily replicated laboratory experiments that test individual suggestibility and vulnerability to authority.  Redlich & Goodman, supra, at 141-156; Saul Kassin & K. Kiechel, the Social Psychology of False Confessions:  Compliance, Internalization, and Confabulation, 7 Psychological Science 125-28 (1996) (tested hypothesis regarding effect of presentation of false evidence in experiment accusing test subjects of hitting a forbidden key and crashing computer); M. Blagrove, Effects of Length of Sleep Deprivation on Interrogation Suggestibility, 2 Journal of Experimental Psychology:  Applied 48-59 (1996); Stanley Milgram, Obedience to Authority:  An Experimental View (1974) (shock studies revealed a profound form of social influence where test subjects exhibited almost total obedience to authority figures).

Researchers also collect empirical data to develop valid, reliable theories about police interrogation tactics and contextual factors by observing police interrogations.  The observational method allows the researcher to observe a naturally-occurring phenomenon in its context.  The researcher subsequently attempts to explain what was observed.  He then codes the data for quantitative or statistical purposes, subjecting the data to systematic scientific peer review analysis and publication.
  See, Richard A. Leo, Inside the Interrogation Room, 86 J.Crim L. & Criminology 266 (Winter 1996) (describing observational study of 182 suspects interrogated by detectives in Northern California police departments).  In any case where a documented interrogation exists, the methods used to assess the reliability of a resulting confession can be re-tested by other experts to compare observations.
  

A third method of studying false confessions involves analyzing actual cases of known or suspected false confessions.  Drizin & Leo, supra, at 891-1007 (analyzing 125 cases of proven false confessions in the United States); Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions: Deprivations of Liberty and Miscarriages of Justice in the Age of Psychological Interrogation, 88 J. Crim. L. & Criminology 429 (1998).  The expert obtains documented cases where DNA or other evidence has exonerated the accused. Id.  Drawing on principles of rational decision-making, perception, and interpersonal influence, the expert identifies psychologically coercive factors common in each false confession that influence an innocent suspect to stop asserting his innocence and to make a false confession.  Id.  By isolating commonly identified factors in known false confessions, experts can assess the reliability of disputed confessions. That there is not one identifiable cause of false confessions does not render these common factors irrelevant or unreliable.  The expert’s testimony is critical to explaining what those factors are and why they are significant.
Where DNA or other clearly exonerating evidence is unavailable, another generally accepted analytical method for determining the reliability of a confession is the post-admission narrative statement.  Researchers look for a “fit” between the suspect’s post-admission narrative and the facts of the crime to evaluate the suspect’s actual knowledge or lack of knowledge about what happened.  The researcher further analyzes the interrogation process through available audio or videotape, or interview notes to see if the statement is “internally consistent” (i.e., unwavering from one telling to the next), has generative value (i.e., if it leads investigators to discover new evidence) and contains details of the crime only known to the perpetrator and unknowable from any other source (i.e., the press).  Saul Kassin, How to Evaluate a Defendant’s Statement: A Four-Step Inquiry (2003), at http://www.williams.edu/Psychology/Faculty/Kassin/files/confessions.checklist.howto.pdf.

That there are a few detractors who question the methods and findings of experts in the field of false confessions is neither surprising nor significant.
  Dueling experts exist in the courtroom even when the subject matter involves the hard sciences.  Thus, where opinions in a particular case differ, rather than exclude the expert testimony in full, opposing “counsel is open to attack the qualifications of the expert, the methods and data used . . . and the factual and logical bases of the expert’s opinions.” Brooks, 748 So. 2d at 739.  


 
3. The Trial Court’s Excessive Focus on Error Rates Was Misguided.

The fact that there is no known or potential error rate in the study of false confessions does not mean that the subject matter is not reliable enough for expert testimony.  Daubert does not require error rates for all fields of study—and for good reason—in some scientific fields there is simply no way of assigning an error rate because of the nature of what is being studied. See, Green v. Texas, 55 S.W. 3d 633, 640 (Ct App Tex. 2001) (“hard science methods of validation such as assessing the potential rate of error . . . may often be inappropriate for testing the reliability of fields of expertise outside the hard sciences”). 

The social psychology of influence during police interrogations and false confessions is one such field where there can be no known error rate.
 U.S. v. Hall, 974 F. Supp. 1198, 1200-02 (C.D. Ill. 1997). The social psychologist’s testimony is concerned with describing and explaining how phenomena occur in a particular setting. The ultimate goal of the expert’s testimony is not to determine the truth or falsity of a defendant’s confession, but to inform the jury of principles it should use to assess the confession’s reliability.
 Welsh White (2003), supra.
4.
That Children, Teenagers, and Other Suggestible Suspects are More Vulnerable to Police Pressure and More Likely to Falsely Confess is Generally Accepted.

Social scientists agree that juveniles are particularly susceptible to giving false confessions when pressured.  Just as research indicates child witnesses may be more compliant and suggestible than adults when exposed to repetition, leading questions and other social influence tactics, juvenile suspects are particularly susceptible to interrogative pressure and negative feedback by persons in a position of authority. See, Saul M. Kassin & Gisli Gudjonsson, The Psychology of Confessions:  A Review of the Literature and Issues, 5 Psychological Science in the Public Interest, pgs. 61-63 (November 2004) (in press, Exhibit A) (citing Maggie Bruck & Stephen J. Ceci, The Suggestibility of Children’s Memory, 50 Annual Review of Psychology, 419-439 (1999)). The dangers of obtaining false confessions from juveniles have even been documented by the leading trainer of law enforcement in psychological interrogation techniques, John E. Reid and Associates.  In a recent memo, Reid notes that juveniles “appear with some regularity in false confession cases” and urges graduates of its interrogation training, to “exercise extreme caution and care” when interrogating juveniles and administering their Miranda rights.  John E. Reid and Associates, False Confessions – the Issues, Monthly Investigator’s Tips, available at: http://www.reid.com/investigatortips.html.

 TA \l "John E. Reid and Associates,  False Confessions – The Issues, Monthly Investigator’s Tips, available at:  http://www.reid.com/investigatortips.html?serial=1080839438473936" \s "Reid" \c 3 
5.
False Confession Expert Testimony Is Necessary Because Most Jurors Are Not Knowledgeable about the Police and the Interrogation Process and Do Not Understand How Police Interrogation Tactics Can Influence a Suspect To Falsely Confess.

 Police interrogations are not a process with which the average juror is familiar.  Most people are not aware that interrogators may indirectly “promise” a suspect leniency, or blatantly lie about fingerprint or DNA evidence.  Nor do jurors understand the effect that a skillful combination of these tactics can have on an innocent person in the emotionally charged atmosphere of an interrogation room.  The high percentage of cases in which juries have convicted a defendant based primarily on, what was later proven to be, a false confession demonstrates that the psychologically coercive circumstances surrounding the interrogation is not a topic understood by common sense alone.  Drizin &. Leo, supra, at 921-23, 960-61 (finding that 81% of false confessors who went to trial were wrongfully convicted despite fact that little or no other credible evidence supported their confessions).


A common misperception among the public is that once a person confesses, he must be guilty. The expert’s testimony challenges this perception based on specialized knowledge and systematic observation of data to which the common juror is not privy. U.S. v. Hall, 974 F. Supp. 1198, 1205 (C.D. Ill. 1997).  The expert’s focus is on assisting the trier of fact in understanding general findings and social psychology research regarding the interrogation process, and how such a process may lead to a false confession. 
 


The fact that juries treat evidence of a confession as more probative than nearly any other type of evidence, even if the confession is false and uncorroborated, underscores the need for expert testimony in the field of false confessions.  Research conducted by false confession experts has resulted in reliable methods for identifying factors common to false confessions. The voluminous, diverse research conducted over the last hundred years have developed reliable, accepted principles to permit expert testimony in court to aid a jury in weighing a defendant’s confession.  Well-established, traditional devices of litigation (e.g. “vigorous cross examination” and “presentations of contrary evidence”) provide better safeguards than full exclusion of testimony which meets the standards of M.R.E. 702. Mississippi Transportation Commission, 863 So. 2d at 36.    The ultimate decision to accept or reject a defendant’s confession remains with the jury.  By depriving the jury of the specialized knowledge of Dr. Redlich – the unique vulnerabilities of juveniles to police interrogation tactics and the increased risks of false or unreliable confessions when juveniles are subjected to police pressures – the Court committed reversible error.

CONCLUSION


Wherefore, for all the reasons stated above, this Court should vacate Tyler Edmond’s conviction or, alternatively, remand his case for a new trial.  Amici also urge this court to tackle the problem of false and coerced confessions of juveniles by 1) excluding all confessions taken from juvenile suspects the under the age of 16 outside of the presence of their parents, 2) requiring  that police officers electronically record the entire custodial interrogation of juvenile suspects, and 3) permitting experts to testify about the subject of false confessions. 
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__________________________________________

James Craig

Miss. Bar No. 7798

Phelps Dunbar

P.O. Box 23066

Jackson, MS 39225-3066

(601) 360-9777

Steven A. Drizin






Illinois Attorney No. 15245

Center on Wrongful Convictions

Northwestern University School of Law

357 E. Chicago Ave.

Chicago, IL. 60611

(312) 503-8576

Counsel for Amici Curiae


__________________________________________

Carlton Reeves

Miss. Bar No. 8515

Pigott, Reeves, Johnson & Minor

P.O. Box 22725

Jackson, MS 39225-2725

(601) 354-2121

Emily Maw

Miss. Bar No. 101044

Innocence Project New Orleans

636 Baronne St.

New Orleans, LA 70113

(504) 522-4767

� These states include Arizona (see, Ariz. Rev. Stat. § 8-221 (requiring the consent of a parent or guardian to the waiver of counsel)), Colorado (see, Colo. Rev. Stat. Ann. § 19-2-511 (deeming all statements made by a juvenile during a custodial interrogation inadmissible unless a parent or guardian was present during the interrogation)), Indiana (see, I.C. 31-32-5-1 (unemancipated minors cannot waive any rights guaranteed by any law without parental consent)), Iowa (see, I.C.A. § 232.11 (a child’s right to be represented by counsel during any questioning cannot be waived without the written parental consent)), Kansas (see, In re: B.M.B., 955 P.2d 1302, 1312 (Kan. 1998) (rejecting the totality of the circumstances test for children under the age of fourteen and adopting a per se rule requiring parental consultation)), Georgia (see, Ga. Unif. Juv. Ct. Rule 10.3 (only a parent or counsel for a child may enter an admission to charges)), Massachusetts (see, Commonwealth v. A Juvenile, 449 N.E.2d 654, 657 (Mass. 1983)), Missouri (see, Mo. Stat. 211-059), Montana (see, Mont. Code Ann. § 41-5-331), North Carolina (see, N.C. Gen. Stat. Ann. § 7B-2101), North Dakota (see, N.D. Stat. 27-20-26 (counsel must be provided for a child who is not actively represented by a parent during all proceedings, including interrogations)), Oklahoma (see, 10 Okl. Stat. Ann. § 7303-3.1), Pennsylvania (see, Commonwealth v. Henderson, 437 A.2d 387, 388 (Pa. 1981), West Virginia (see, W. Va. Code § 49-5-2(l)), and Vermont (see, In re: E.T.C., 449 A.2d 937, 940 (Vt. 1982)).


� Murder, as an offense punishable with life imprisonment, does not fall within the exclusive original jurisdiction of the Youth Court.  Miss. Code Ann. § 43-21-151 (1)(a) (2005).   


� In rejecting per se rules of parental presence in the past, courts have argued that totality-of-the-circumstances voluntariness test allows courts and police the flexibility to deal with older juvenile offenders who have extensive criminal backgrounds differently from the way they would otherwise deal with youthful offenders.  See, e.g., Fare v. Michael C., 442 U.S. 707, 725-726 (1979)� TA \l "Fare v. Michael C., 442 U.S. 707 (1979)" \s "Fare" \c 1 �; McGowan v. State, 706 So.2d 231, 235 (Miss. 1997) (quoting Fare, 442 U.S. at 725). In practice, however, the application of the voluntariness test by Mississippi courts has been anything but flexible. Courts have held that “age [has] no bearing on [a juvenile defendant’s] ability to be questioned without a parent and voluntarily waive his rights.” See, e.g., Horne v. State, 825 So.2d 627, 639 (Miss. 2002) (quoting Blue, 674 So.2d at 1205).  A per se rule is needed to make sure that younger, inexperienced juvenile suspects like Tyler Edmonds – those who need parental assistance the most -- are not treated as if they were experienced youthful or adult criminals.  





� See, Stephan v. State, 711 P.2d 1156, 1159-60 (Alaska 1985) (finding that the due process clause of the state’s constitution required electronic recording when the interrogation occurs in a place of detention and when recording is feasible because “recording, in such circumstances, is now a reasonable and necessary safeguard, essential to the adequate protection of the accused right’s to counsel, his right against self-incrimination and, ultimately, his right to a fair trial”). 


� See, State v. Scales, 518 N.W.2d 587, 592 (Minn. 1994) (exercising its “supervisory power to insure the fair administration of justice,” the court required electronic recording of all interrogations “where feasible” and, without exception, “when questioning occurs at a place of detention”).


� See, State v. Cook, 847 A.2d 530, 546-47 (N.J. 2003), in which the court wrote that “[t]he proverbial ‘time has arrived’ for this Court to evaluate fully the protections that electronic recordation affords to both the State and to criminal defendants.” The Court went on to establish a committee to study the use of electronic recording of custodial interrogations.  Id.


� See, Commonwealth v. DiGiambattista, 813 N.E.2d 516, 518 (Mass. 2004), in which the court held that the lack of a video recording will be given great weight when analyzing the totality of the circumstances.  That court also held that “the admission in evidence of any confession or statement of the defendant that is the product of an unrecorded custodial interrogation, or an unrecorded interrogation conducted at a place of detention, will entitle the defendant, on request, to a jury instruction.”  Id.  


� The New Hampshire Supreme Court has held that recorded confessions will generally be inadmissible unless the entire preceding custodial interrogation is recorded.  State v. Barnett, 789 A.2d 629, 633-634 (N.H. 2001). See also, State v. Farrell, 766 A.2d 1057, 1062-3 (N.H. 2001)(“to extent possible juvenile interrogations should be videotaped).  


� The Wisconsin Supreme Court recently accepted an appeal in a juvenile confession case after an intermediate appellate court stated that “some suggest that the ‘totality of circumstances’ analysis works best when it is based on a videotape of the interrogation” and that it is necessary for the courts to “take appropriate action so that the youth of our state are protected from confessing to crimes they did not commit.”  In re C.J., 674 N.W.2d 607, 616 (Wis. App. 2003), review granted, State v. Jerrell, 679 N.W.2d 544 (Wis. 2004).


� At least one former justice of the Mississippi Supreme Court already has recognized the need to adopt a rule requiring all custodial interrogations, not simply those involving juveniles.  Concurring in part and dissenting in part in Payton v. State, No. 2001-KA-01658-SCT, 2003 WL 22510533, ¶ 158 (Miss. Nov. 6, 2003), Presiding Justice Charles McRae wrote that “to properly ensure a citizen’s right against self-incrimination …, we must offer some sort of protection to the accused.”  For McRae, such protection must come in the form of electronic recording of in-house interrogations.  He wrote in Payton that “in today’s age when the technology is so inexpensive and readily available, law enforcement officials should be required to produce some type of video or audio recording of an in-house interrogation.” Id.


� The trial court did not appear to question Dr. Redlich’s qualifications as an expert in the field of false confessions.


� Practically speaking, to establish reliable error rates in child sex abuse cases in the same way critics and the trial court in Tyler’s case require for false confessions, researchers would have to bring children into a laboratory and subject some to sexual assaults, while maintaining a control group, then observe resulting behaviors between the two groups.  For obvious ethical reasons, such research could never be conducted. 


� The Mississippi Supreme Court has also held that expert testimony concerning bite mark identification is admissible, despite the fact that “there are no established guidelines in evaluating bite-mark evidence.” Brooks v. State, 748 So.2d 736, 739 (Miss. 1999).  A number of areas in bite mark identification are still the subject of disagreement among the relevant scientific community. Howard v. State, 853 So. 2d 781, 800 (Miss. 2003) (citing Faigman, Modern Scientific Evidence, section 24-2.3, at 178-80) (J. McRae, dissenting); Stubbs v. State, 845 So. 2d 656, 669 (Miss. 2003) (“little consensus in the scientific community on the number of points which must match before any positive identification can be announced”).  In addition to a lack of general consensus in the scientific community, there is no margin of error in bite mark identification because, “it’s a subjective art and science.” Howard, 853 So. 2d at 803; see also, Chicago Tribune, December 14, 2004, pg. 8 (bite mark testimony advanced as prosecutorial tool even though no accepted accurate measure of reliability).





� These experts include, in alphabetical order: Lucy Akehurst (U Portsmouth, UK), Elliott Aronson (U. California at Santa Cruz, USA), John Baldwin (U of Birmingham, UK), Peter Ball (U of Tasmania, Australia), Ray Bull (U Leicester, UK), Sven Christianson (Stockholm U, Sweden), Isabel Clare (UK), Alan Costall (U of Portsmouth, UK), Mark Costanzo (Claremont McKenna College), Graham Davies (U of Leicester, UK), Deborah Davis (U Nevada at Reno, USA),  Emil Einarsson (U of Iceland, Iceland), Eitan Elaad (Israel National Police Headquarters, Israel), Krista Forrest (U Nebraska – Kearney, USA), Solomon Fulero (Sinclair College, USA), Eugenio Garrido (U Salamanca, Spain), Stephen Golding (U Utah, USA), Naomi Goldstein (Drexel U, USA), Par-Anders Granhag (U Gothenburg, Sweden), Thomas Grisso (U Mass Medical, USA), Gisli Gudjonsson (King's College, London UK), Maria Hartwig (U Gothenburg, Sweden), Linda Henkel (Fairfield U, USA), Martin Hill (Ponce School of Medicine, Puerto Rico), Ulf Holmberg (Stokholm University, Sweden), Ronald Huff (U California at Irvine, USA),Barrie Irving (The Police Foundation, UK), Matthew Johnson (John Jay Criminal Justice, USA)�Saul Kassin (Williams College, USA), Gunter Koehnken (Universitaet Kiel, Germany), Martha Komter (U of Amsterdam, Netherlands), Daniel Lassiter (Ohio University, USA), Richard Leo (U California at Irvine, USA), James MacKeith (UK)�Jaume Masip (U Salamanca, Spain), Christian Meissner (Florida International U, USA), Amina Memon (U Aberdeen, Scotland), Harald Merckelbach (Maastricht U, Netherlands), Rebecca Milne (U Portsmouth, UK), Stephen Moston (U of Kent, UK), Lois Oberlander (U Mass Medical, USA), Richard Ofshe (U California at Berkeley, USA), James Ost (U Porstmouth, UK), John Pearce (UK), Stephen Porter (Dalhousie U, Canada), Michael Radelet (U of Colorado, USA), Allison Redlich (Policy Research Associates, USA), Dick Reppuci (U Virginia, USA), Melissa Russano (Roger Brown U, USA), Susan Rutter (UK), Eric Shepherd (City of London Polytechnic, UK), John Fridrik Sigurdsson (U Hospital, Reykjavik, Iceland), Jerome Skolnick (New York U School of Law, USA), Geoffrey Stephenson (U of Kent, UK), Aldert Vrij (U Portsmouth, UK), Tom Williamson (U Portsmouth, UK), James Wood (U Texas, USA), Lawrence Wrightsman (U Kansas, USA),and Philip Zimbardo (Stanford U, USA).� 


� The trial court largely determined that no general acceptance within the area of false confessions exists because of the lack of unity among appellate court decisions concerning the admissibility of false confession expert testimony. (Order Denying Motion for New Trial at 13, October 8, 2004).  But focusing on appellate court decisions is looking at a skewed sample.  Only cases in which the expert’s testimony is limited or excluded reach the appellate courts.  It does not take into account, for example, the many decisions in state trial courts around the country in which false confession experts have been qualified to testify.  See e.g., Boyer v. State,  825 So.2d 418, 419 n.2 (Fla. App. 1st Dist. 2002) (noting that Dr. Richard Ofshe had been recognized as an expert and testified about the effects of police interrogation tactics at least 134 times).   


� As noted by the trial court, in a 1997 article, Saul Kassin suggested that the research supporting false confession testimony was not ready to qualify as a subject of scientific knowledge. Saul M. Kassin, The Psychology of Confession Evidence, 52 American Psychologist, 221-233 (1997).  Kassin has since retracted his statement, recognizing that expert testimony concerning the influence of police interrogation and false confessions is “amply supported” by research and “extensive forensic science literature.”  Saul M. Kassin & Gisli H. Gudjonsson, The Psychology of Confessions:  A Review of the Literature and Issues, 5 Psychological Science in the Public Interest, pgs. 79-81 (November 2004) (in press) (Exhibit A).


� See also, Gudjonsson, Clare, Rutter & Pearse, Persons at Risk During Interviews in Police Custody, Royal Commission on Criminal Justice (1993). An observational study in England involved over 170 suspects interrogated at English police stations.  The suspects were assessed by clinical psychologists prior to police interrogations.  Tapes of the interrogations were subsequently analyzed to determine what factors were attributed to resulting confessions.  Id.  


� Because England has had a mandatory audio or video taping requirement since 1986, researchers have more accessibility to documented interrogations in England.  The number of known false confessions available for study in the United States is limited because police do not keep records of all interrogations, and even where recordings are available, the full interrogation is not always documented.  Richard A. Leo & Richard J. Ofshe, Missing the Forest for the Trees: A Response to Paul Cassell’s “Balanced Approach” to the False Confession Problem, 74  Denv. U.L. Rev. 1135, 1137 (1997).


� One dissenter whose opinions and conclusions the trial court relies on is Paul Cassell.  Cassell is not a social scientist, has no training in social science research methods, nor has he ever published any social science research in a peer-reviewed journal. Moreover, as Richard Leo and Richard Ofshe have pointed out, “numerous scholars have strongly criticized Cassell for his bias, reliance on flawed methods, studies and data, inaccurate and incomplete summaries, sources and quotes out of context, arbitrary, speculative, and exaggerated statistical estimates, and indefensibly selective reporting of data.” Richard A. Leo & Richard J. Ofshe, The Truth About False Confessions and Advocacy Scholarship, 37 Crim L. Bulletin at 295-297, n. 11-17 (July-Aug. 2001). Similarly,  Michael Welner, the state’s expert who testified at the October 8, 2004 Daubert hearing, has never collected data on or published any study on police interrogations or false confessions.


�  The trial court relied on Paul Cassell’s statement attributing an error rate of approximately 45% to Ofshe & Leo’s study of 60 false confessions.  As Leo & Ofshe point out in their reply, however, Cassell’s calculation is a “grossly inflated” invention based on a series of “strained assumption, tenuous extrapolations, and questionable exceptions.” See, Leo & Ofshe, supra, n. 19, at 303.


� If an expert were to testify that his method of determining the reliability of a confession was, for example, 80 percent accurate, he would in effect be invading the province of the jury to make the ultimate determination of reliability.  


� Even where, as in Tyler Edmonds’ case, the defendant’s statement is videotaped, the opportunity to view a videotaped statement does not automatically confer knowledge and understanding of the police interrogation process.  Where the recorded statement does not document the entire process, the jury is left without any framework by which to understand the process that led the defendant to the point just before the video camera was turned on.  





