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QUESTIONS PRESENTED

In Apprendi v. New Jersey, 530 U.S. 466, 490
(2000), this Court held that a jury must find all facts
other than a prior conviction beyond a reasonable
doubt before a criminal defendant’s sentence may be
enhanced beyond the statutory maximum. In Begay
v. United States, 553 U.S. 137, 145 (2008), this Court
held that a “violent felony” under the Armed Career
Criminal Act’s residual clause requires that an of-
fense involve “purposeful, violent, and aggressive”
conduct. The questions presented, over which the
panel below divided (Posner, J., dissenting) and the
lower courts are in conflict, are as follows:

1. Is a criminal defendant’s constitutional right
to a jury trial violated when a prior nonjury juvenile
adjudication is used to increase his term of impris-
onment beyond the otherwise applicable statutory
maximum?

2. Does vehicular flight from a police officer in-
herently involve purposeful, violent, and aggressive
conduct such that it constitutes a “violent felony”
under the Armed Career Criminal Act?
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PETITION FOR A WRIT OF CERTIORARI1

Petitioner Devin Welch respectfully petitions for
a writ of certiorari to review the judgment of the
United States Court of Appeals for the Seventh Cir-
cuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
1a-52a) is reported at 604 F.3d 408. The district
court’s order denying the petition for a writ of habeas
corpus (App., infra, 53a-61a) may be found at 2008
WL 2796953.

JURISDICTION

The court of appeals issued its opinion on May 4,
2010. On July 26, 2010, Justice Breyer extended the
time to file a petition for a writ of certiorari to and
including September 1, 2010. The jurisdiction of this
Court is invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Sixth Amendment to the United States Con-
stitution provides in relevant part: “In all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial by an impartial jury * * * .”

The Fourteenth Amendment to the United States
Constitution provides in relevant part: “No State
shall * * * deprive any person of life, liberty, or prop-
erty without due process of law; nor deny to any per-
son within its jurisdiction the equal protection of the
laws.”

1 Counsel was appointed to represent the petitioner under the
Criminal Justice Act of 1964, 18 U.S.C. § 3006A.



2

18 U.S.C. § 924(e) provides in relevant part:

(1) In the case of a person who violates section
922(g) of this title and has three previous convictions
by any court referred to in section 922(g)(1) of this ti-
tle for a violent felony * * * committed on occasions
different from one another, such person shall be * * *
imprisoned not less than fifteen years, and, notwith-
standing any other provision of law, the court shall
not suspend the sentence of, or grant a probationary
sentence to, such person with respect to the convic-
tion under section 922(g).

(2) As used in this subsection –

* * *

(B) the term “violent felony” means any crime
punishable by imprisonment for a term exceed-
ing one year, or any act of juvenile delinquency
involving the use or carrying of a firearm, knife,
or destructive device that would be punishable by
imprisonment for such term if committed by an
adult, that –

(i) has as an element the use, attempted
use, or threatened use of physical force against
the person of another; or

(ii) is burglary, arson, or extortion, in-
volves use of explosives, or otherwise involves
conduct that presents a serious potential risk
of physical injury to another.
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STATEMENT

This case presents a mature split of authority
over two recurring issues that affect a significant
and growing number of criminal proceedings. The
Armed Career Criminal Act (“ACCA”) imposes a 15-
year mandatory minimum sentence on felons who
unlawfully possess a firearm and have three or more
prior convictions for “a violent felony or a serious
drug offense.” 18 U.S.C. § 924(e)(1). Without the
ACCA enhancement, the statutory maximum sen-
tence for a felon-in-possession offense is ten years.
18 U.S.C. § 924(a)(2). The two questions presented
in this case concern the predicate offenses that may
be used to increase a defendant’s sentence under the
ACCA and other similar sentence enhancement stat-
utes.

The first issue is the proper scope of the “prior
conviction” exception in Apprendi v. New Jersey, 530
U.S. 466 (2000). In Apprendi, this Court held that
all facts other than a “prior conviction” must be
found by a jury beyond a reasonable doubt before a
criminal defendant’s sentence may be enhanced be-
yond the statutory maximum. Id. at 490. In the de-
cision below, a divided panel, over Judge Posner’s
dissent, held that the prior conviction exception ap-
plies to nonjury juvenile adjudications, and that such
adjudications may therefore be used to enhance a
subsequent sentence of an adult under the ACCA
and other recidivist statutes.

The second issue is the meaning of “violent fel-
ony” as interpreted by this Court’s recent decisions
in Begay v. United States, 553 U.S. 137 (2008), and
Chambers v. United States, 129 S. Ct. 687 (2009). In
Begay, this Court held that a “violent felony” under
the ACCA must not only present a risk of injury to
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others, but also involve “purposeful, violent, and ag-
gressive” conduct. 553 U.S. at 145. In Chambers,
this Court rejected the contention that any form of
“escape” is a “violent felony” because of the potential
for violent confrontation upon recapture. Yet, the
panel majority—again over Judge Posner’s dissent—
held that vehicular flight from a police officer quali-
fies as a “violent felony” within the meaning of the
ACCA because it challenges an officer’s authority
and may result in confrontation, thereby satisfying
Begay’s “purposeful, violent, and aggressive” stan-
dard.

The circuits too have diverged over both ques-
tions raised in this petition. Review is warranted to
resolve these well-developed conflicts and to ensure
compliance with this Court’s Sixth Amendment and
ACCA precedents.

A. Welch’s Sentencing And Direct Appeal

Petitioner Devin Welch pled guilty to unlawful
possession of a firearm by a felon in violation of 18
U.S.C. § 922(g)(1). Drug task force agents discovered
the weapon hidden unloaded under a mattress in his
mother’s house while executing a search warrant.
S.R. 20 ¶¶ 6-7.2 The agents observed Welch walking
with crutches, and he explained that he had been
shot in the leg earlier that month. Id. ¶¶ 7, 48. As
Welch later told the sentencing court, he obtained
the gun to protect himself after his assailant contin-
ued to intimidate and threaten him. C.A. App. 17-
18.

2 “S.R.” refers to the supplemental record on appeal from
Welch’s underlying criminal proceedings.
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The sentencing court classified Welch as an
Armed Career Criminal (“ACC”) under 18 U.S.C.
§ 924(e) based on a finding that he had three prior
“violent felony” convictions: (1) a conviction for ag-
gravated battery, (2) a conviction for aggravated flee-
ing or eluding a police officer, and (3) a juvenile ad-
judication for attempted armed robbery. Welch’s
counsel did not raise any objection to the basis for his
sentencing, but Welch objected pro se to the use of
his fleeing conviction and juvenile adjudication as
predicate offenses. The district court overruled his
objections.

Welch’s offense level and criminal history cate-
gory ordinarily would have resulted in a sentencing
range of 77 to 96 months. The court’s decision to
classify three of his prior convictions as “violent felo-
nies” automatically raised his minimum sentence to
180 months. During the sentencing hearing, counsel
for the government acknowledged that Welch’s prior
criminal history was “[not] as severe as some others
* * * who are armed career criminals,” C.A. App. 41,
and he accordingly recommended a sentence of 180
months—the bottom of the guidelines range and the
mandatory minimum under the ACCA. The sentenc-
ing court agreed with the government’s recommenda-
tion and sentenced Welch to 180 months’ imprison-
ment, to be followed by a five-year term of supervised
release.

On direct appeal, Welch, through the same coun-
sel who had represented him at sentencing, did not
pursue any of his pro se objections to the use of his
prior convictions as ACCA predicates. Instead, he
argued that the district court erred by improperly
delegating authority to the probation office for drug
testing during the period of supervised release. The
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Seventh Circuit summarily affirmed the district
court’s judgment.

B. Petition For Habeas Relief In The Dis-
trict Court

Welch next sought collateral relief in the district
court under 28 U.S.C. § 2255.3 He reasserted his ear-
lier pro se objection to the classification of his fleeing
offense as a “violent felony,” and he contended that
his juvenile adjudication could not be used to en-
hance his sentence under Apprendi because he had
not been afforded the right to a jury trial. Welch also
claimed that his trial and appellate counsel rendered
ineffective assistance by failing to raise any claims
regarding Welch’s ACC classification.

The district court denied Welch’s § 2255 motion
on each of these claims. The court held that al-
though the Seventh Circuit had not yet resolved the
issue of using a nonjury juvenile adjudication for
sentence enhancement, it was reasonable for counsel
to have declined to raise the issue where there was a
three-to-one circuit split against Welch’s position.
On the vehicular fleeing claim, although this Court
issued its decision in Begay while the § 2255 motion
was pending, the district court evaluated Welch’s ar-
gument based on pre-Begay case law classifying ve-
hicular flight as a “violent felony” based solely on its
potential for risk of injury.

The Seventh Circuit initially granted a certifi-
cate of appealability on the question whether Welch
was denied effective assistance of counsel due to his
failure to raise an Apprendi objection to the use of

3 Pursuant to Rule 14(g)(ii), petitioner notes that the district
court had jurisdiction pursuant to 28 U.S.C. § 1331.



7

Welch’s juvenile adjudication as an ACCA predicate.
The court later expanded the certificate to include a
challenge to Welch’s fleeing conviction based on this
Court’s decision in Begay.

C. The Seventh Circuit’s Decision

A divided Seventh Circuit panel affirmed the
district court’s judgment. With respect to Welch’s
ineffective assistance claim, the panel majority noted
that it need not decide the merits of the underlying
Apprendi issue under the Strickland standard. The
court nonetheless decided to address the issue on the
merits in the interest of judicial economy. App., in-
fra, 33a. Welch’s challenge to the use of his fleeing
conviction in light of Begay was likewise considered
entirely on the merits under § 2255(f)(3), which per-
mits a collateral attack on a conviction based on a
new and retroactively applicable rule of substantive
criminal law.

The panel majority rejected Welch’s Apprendi
challenge to the use of his nonjury juvenile adjudica-
tion to enhance his sentence under the ACCA. The
court acknowledged the circuit split over the issue,
and it sided with the majority view that Apprendi’s
“prior conviction” exception applies to juvenile adju-
dications despite the lack of a jury trial right. In the
panel’s view, “[p]rior convictions are not subject to
the Apprendi rule if the defendant received all the
protections to which he was constitutionally entitled,
and the integrity of the fact-finding procedures are
thereby ensured.” App., infra, 40a. Relying on
McKeiver v. Pennsylvania, 403 U.S. 528 (1971),
which held that juvenile proceedings do not require a
jury trial under the Sixth Amendment, the panel ma-
jority concluded that other protections accorded ju-
venile defendants ensure that their adjudications are
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sufficiently reliable to bring them within the scope of
Apprendi’s “prior conviction” exception.

The panel majority further held that Welch’s ve-
hicular fleeing offense was properly deemed a “vio-
lent felony” under the ACCA. Here, too, the court
acknowledged that the circuits are divided over the
issue, App., infra, 32a n.21, and it sided with the
courts holding that vehicular fleeing involves “pur-
poseful, violent, and aggressive” conduct as required
by Begay and therefore qualifies as a predicate of-
fense. According to the panel majority, intentionally
defying an officer’s command is inherently aggressive
and violent because it “involves affirmative action,”
“challenges the immediate authority of the police of-
ficer and calls on the officer to give immediate
chase[,]” thereby “endanger[ing] others.” Id. at 30a-
31a.

Judge Posner dissented on both issues. App., in-
fra, 41a-52a. With respect to Welch’s Apprendi
claim, Judge Posner noted as an initial matter that
Welch’s juvenile adjudication “was not a ‘conviction’
at all, because in Illinois as in other states a juvenile-
court proceeding * * * is not deemed a criminal pro-
ceeding.” Id. at 43a. He viewed this Court’s holding
in McKeiver that juveniles are not entitled to a jury
trial as irrelevant to the constitutional concerns at
issue in Apprendi. Pointing out that “[t]he constitu-
tional protections to which juveniles have been held
to be entitled have been designed with a different set
of objectives in mind than just recidivist enhance-
ment,” he reasoned that “the mere fact that a juve-
nile had all the process he was entitled to doesn’t
make his juvenile conviction equivalent, for purposes
of recidivist enhancements, to adult convictions.” Id.
at 46a. Judge Posner further pointed to a number of
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empirical studies showing that juvenile adjudications
often lack the reliability of adult convictions, and
that judges are more likely than juries to convict ju-
veniles. “[I]f it is true that juvenile defendants fare
worse before judges than they would before juries
[then] one cannot fob off the Apprendi argument with
the observation that a jury makes no difference.” Id.
at 47a-48a.

On the vehicular fleeing issue, Judge Posner dis-
agreed with the majority’s understanding of Begay’s
“purposeful” requirement. He explained that the
term should be interpreted to mean “trying to harm a
person’s person or property” rather than merely act-
ing with specific intent. App., infra, 50a. Because
vehicular flight does not involve any intent to cause
harm to others, he found the offense different in kind
from the sample crimes listed in the statute’s defini-
tion of a “violent felony.” Judge Posner also rejected
the majority’s conclusion that fleeing is inherently
“violent and aggressive.” He observed that the ma-
jority’s focus on the fleeing offender’s “defiance of au-
thority” conflicted with this Court’s conclusion in
Chambers that “we can’t treat all escapes alike.” Id.
at 51a.

REASONS FOR GRANTING THE PETITION

I. This Court Should Resolve The Split Among
The Circuits And State Courts Of Last Re-
sort Over The Scope Of Apprendi’s “Prior
Conviction” Exception.

The federal appellate courts and state supreme
courts are openly and intractably split over the scope
of a criminal defendant’s jury trial rights. The court
below sided with courts holding that juvenile adjudi-
cations are equivalent to adult convictions for Ap-
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prendi purposes, despite their lack of a jury trial
right, and therefore may be used to increase a defen-
dant’s sentence beyond the statutory maximum.
That ruling conflicts both with the holdings of other
courts and with this Court’s Sixth Amendment
precedents. This Court should grant review to clar-
ify the meaning of Apprendi’s “prior conviction” ex-
ception, a recurring issue with enormous implica-
tions for the sentencing of many criminal defendants.

A. The Lower Courts Are Divided Over
Whether Prior Nonjury Juvenile Adju-
dications Fall Within The “Prior Convic-
tion” Exception.

In Apprendi v. New Jersey, 530 U.S. 466, 490
(2000), this Court held that “[o]ther than the fact of a
prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory maxi-
mum must be submitted to a jury, and proved be-
yond a reasonable doubt.” The Court emphasized
that prior convictions are a “narrow exception” based
on Almendarez-Torres v. United States, 523 U.S. 224
(1998), which permitted sentence enhancement
based on a judicial finding of a prior conviction.4 The
Court noted that Almendarez-Torres was “at best an
exceptional departure from the historic practice” of
requiring juries to find facts that would expose de-
fendants to more severe penalties. Apprendi, 530
U.S. at 487. The Apprendi Court explained that a
prior conviction is unlike other sentence-enhancing

4 This Court need not reconsider its holding in Almendarez-
Torres to resolve the question presented. However, if the Court
decides to do so, the validity of Almendarez-Torres could be
deemed “fairly included” within the question presented. See
Supreme Court Rule 14.1(a).
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facts because “there is a vast difference between ac-
cepting the validity of a prior judgment of conviction
entered in a proceeding in which the defendant had
the right to a jury trial and the right to require the
prosecutor to prove guilt beyond a reasonable doubt,
and allowing the judge to find the required fact un-
der a lesser standard of proof.” Id. at 496 (emphasis
added).

Following Apprendi, courts have diverged over
whether prior juvenile adjudications in which the de-
fendant had no right to a jury trial fall within Ap-
prendi’s “prior conviction” exception. In the decision
below, the panel majority reasoned that proceedings
in which the defendant received all procedural pro-
tections to which he was constitutionally entitled—
even if those protections do not include a jury trial—
are sufficiently reliable to meet Apprendi’s “prior
conviction” exception. App., infra, 40a. The panel
majority opined that juvenile defendants are af-
forded several other protections that “ensure” the
“integrity of the fact-finding procedures,” such as the
rights to notice, counsel, and confrontation of wit-
nesses, as well as the proof beyond a reasonable
doubt standard. Ibid. But the panel majority con-
cluded that because juveniles are not constitutionally
entitled to a jury trial under McKeiver v. Pennsyl-
vania, 403 U.S. 528 (1971), nonjury juvenile adjudi-
cations “are not subject to the Apprendi rule.” Ibid.
That ruling deepens a conflict over the issue among
the federal and state courts.

The Seventh Circuit joined five federal appellate
courts and five state supreme courts that have ruled
that judges may increase a defendant’s sentence be-
yond the statutory maximum based on a prior juve-
nile adjudication that did not include a jury trial
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right. These courts also based their holdings on the
presumed reliability of nonjury juvenile adjudica-
tions in light of other guaranteed procedural protec-
tions. See United States v. Smalley, 294 F.3d 1030,
1033 (8th Cir. 2002) (procedural safeguards aside
from the use of a jury “are more than sufficient to
ensure the reliability that Apprendi requires”);
United States v. Jones, 332 F.3d 688, 696 (3d Cir.
2003) (“A prior nonjury juvenile adjudication that
was afforded all constitutionally-required procedural
safeguards can properly be characterized as a prior
conviction for Apprendi purposes.”); United States v.
Burge, 407 F.3d 1183, 1191 (11th Cir. 2005) (a prior
nonjury juvenile adjudication may be considered a
prior conviction for Apprendi purposes where the de-
fendant received “the totality of constitutional pro-
tections due”); United States v. Crowell, 493 F.3d
744, 750 (6th Cir. 2007) (“Juvenile adjudications * * *
provide sufficient procedural safeguards to satisfy
the reliability requirement that is at the heart of Ap-
prendi.”); United States v. Wright, 594 F.3d 259, 264
(4th Cir. 2010) (a prior nonjury juvenile adjudication
may be used for sentencing consideration where it is
otherwise “constitutionally sufficient to commit a ju-
venile to confinement”). Accord People v. Nguyen,
209 P.3d 946 (Cal. 2009); State v. Weber, 149 P.3d
646 (Wash. 2006); State v. McFee, 721 N.W.2d 607
(Minn. 2006); Ryle v. State, 842 N.E.2d 320 (Ind.
2005); State v. Hitt, 42 P.3d 732 (Kan. 2002).

In contrast, the Ninth Circuit has flatly rejected
the view that nonjury juvenile adjudications fall
within Apprendi’s “prior conviction” exception. In
United States v. Tighe, 266 F.3d 1187, 1192, 1194
(9th Cir. 2001), the court focused on the “significant
constitutional differences between adult convictions
and juvenile adjudications,” and on the Apprendi
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Court’s explicit description of the fact of a prior con-
viction as a “narrow exception” to the general rule
guaranteeing a jury trial right when sentence en-
hancements are at stake. The court viewed Ap-
prendi’s prior conviction exception as “premised on
sentence-enhancing prior convictions being the prod-
uct of proceedings that afford crucial procedural pro-
tections—particularly the right to a jury trial and
proof beyond a reasonable doubt.” Id. at 1194. As
such, the Ninth Circuit held that “the ‘prior convic-
tion’ exception to Apprendi’s general rule must be
limited to prior convictions that were themselves ob-
tained through proceedings that included the right to
a jury trial and proof beyond a reasonable doubt.”
Ibid.

The Louisiana Supreme Court likewise holds
that under Apprendi, nonjury juvenile adjudications
cannot be used to increase a defendant’s sentence
beyond the statutory maximum. In State v. Brown,
879 So. 2d 1276, 1288 (La. 2004), the court noted
that juveniles receive fewer procedural safeguards
than adults because “[u]nder the guise of parens pa-
triae, juvenile courts emphasize treatment, supervi-
sion, and control rather than punishment” and the
proceedings are “non-criminal or ‘civil’” in nature.
The court observed: “It seems contradictory and fun-
damentally unfair to provide youths with fewer pro-
cedural safeguards in the name of rehabilitation and
then to use adjudications obtained for treatment
purposes to punish them more severely as adults.”
Id. at 1289. “If a juvenile adjudication, with its lack
of a right to a jury trial which is afforded to adult
criminals, can then be counted as a predicate offense
the same as a felony conviction for purposes of [sen-
tence enhancement], then ‘the entire claim of parens
patriae becomes a hypocritical mockery.’” Ibid. The
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court agreed with Tighe’s reasoning that the prior
conviction exception applies only to “proceedings that
afforded crucial procedural protections—particularly
fair notice, the right to jury trial and proof beyond a
reasonable doubt.” Id. at 1290. Accordingly, the
court held that nonjury juvenile adjudications “can-
not be excepted from Apprendi’s general rule.” Ibid.

The Oregon Supreme Court has adopted yet an-
other interpretation of Apprendi. In State v. Harris,
118 P.3d 236 (Or. 2005), the court rejected the view
that Apprendi’s “prior conviction” exception turns on
whether the prior proceeding afforded the defendant
sufficient procedural safeguards to ensure its reli-
ability. The court noted that under this Court’s
precedents, “the jury’s importance in establishing the
general validity of convictions under the Sixth
Amendment is founded upon more than the rela-
tively narrow function of the jury as a reliable fact
finder.” Id. at 243. “From the framers’ perspective,
the jury was also meant to serve as the people’s
check on judicial power at the trial court level.” Ibid.
The Oregon Supreme Court did not join Tighe and
Brown in holding that the state must prove to a jury
that the defendant actually committed the crime al-
leged in the juvenile adjudication to use it as a basis
for sentence enhancement. However, the court re-
jected the view that such adjudications fall within
Apprendi’s “prior conviction” exception and therefore
need not even be presented to the jury in the adult
criminal trial. Instead, the court held, “the Sixth
Amendment requires that when such an adjudication
is offered as an enhancement factor to increase a
criminal sentence, its existence must either be proved
to a trier of fact or be admitted by a defendant.” Id.
at 246 (emphasis added).
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In short, there is a deep and persistent conflict
among the circuits and state courts over use of prior
nonjury juvenile adjudications for sentence en-
hancement purposes. The conflict is well en-
trenched, having existed for nearly a decade, and
further percolation is unnecessary because the ana-
lytical issues have been fully explored. Only this
Court can clarify the proper scope of Apprendi’s
“prior conviction” exception.

B. The Ruling Below Conflicts With This
Court’s Sixth Amendment Precedents.

Review also is warranted because the Seventh
Circuit’s ruling conflicts with this Court’s recent
Sixth Amendment precedents and misapprehends
the nature of juvenile proceedings. In holding that
nonjury juvenile adjudications constitute “prior con-
victions” for purposes of the Apprendi rule, the Sev-
enth Circuit eviscerated the distinction between ju-
venile proceedings and criminal trials. See
McKeiver, 403 U.S. at 550 (juvenile proceedings
should not be “equated” with criminal trials); Schall
v. Martin, 467 U.S. 253, 263 (1984) (“The State has a
parens patriae interest in preserving and promoting
the welfare of the child, which makes a juvenile pro-
ceeding fundamentally different from an adult
criminal trial”) (citation omitted). Indeed, under Il-
linois law, a juvenile adjudication is not considered a
“conviction” at all because it does not involve crimi-
nal proceedings. In re W.W., 454 N.E.2d 207, 210
(Ill. 1983) (“[J]uvenile proceedings are not criminal
in nature. As such, a minor is neither ‘convicted’ nor
considered a ‘defendant’ or an ‘accused.’ Nor is a pro-
ceeding under the Juvenile Court Act denominated a
‘conviction’”).
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The Seventh Circuit declined to consider the as-
pects of juvenile proceedings that differentiate them
from criminal trials, such as their character and ob-
jectives, instead focusing exclusively on whether non-
jury juvenile adjudications provide constitutionally
adequate procedural safeguards. In the panel major-
ity’s view, Apprendi’s exception for “prior convic-
tions” had nothing to do with the jury trial right, but
was instead based on this Court’s belief that “proce-
dural safeguards surrounding such a conviction gave
it sufficient reliability that further protections were
not required.” App., infra, 34a. On that basis, the
court held that because nonjury adjudications were
deemed sufficiently “reliable” to meet due process re-
quirements for juveniles in McKeiver, they are not
subject to the Apprendi rule. Id. at 40a.

The court’s analysis ignores important considera-
tions that compel the opposite result. First, it disre-
gards the actual language of this Court’s decisions.
In explaining the reason for the “prior conviction” ex-
ception, the Apprendi Court emphasized that “there
is a vast difference between accepting the validity of
a prior judgment of conviction entered in a proceed-
ing in which the defendant had the right to a jury
trial and the right to require the prosecutor to prove
guilt beyond a reasonable doubt, and allowing the
judge to find the required fact under a lesser stan-
dard of proof.” 530 U.S. at 496 (emphasis added).
The Court previously had explained that the right to
a jury trial made a prior conviction constitutionally
distinct from other sentence-enhancing factors. “One
basis for that constitutional distinctiveness [of prior
convictions] is not hard to see: unlike virtually any
other consideration used to enlarge the possible pen-
alty for an offense * * * a prior conviction must itself
have been established through procedures satisfying
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the fair notice, reasonable doubt and jury trial guar-
antees.” Jones v. United States, 526 U.S. 227, 249
(1999) (emphasis added). As Judge Posner summa-
rized in dissent, “the Supreme Court require[s] that
any fact, as distinct from a conviction, used to en-
hance a sentence be a fact found by a jury.” App., in-
fra, 44a. The Seventh Circuit majority reduced this
principle to a requirement “that a defendant must
receive all the protections to which he is entitled.”
Id. at 40a. But as Judge Posner explained, if that is
what the Apprendi Court meant, “[w]hy didn’t the
Court just say that the fact must be found by a reli-
able means?” Id. at 45a. Apprendi held that due
process requires that a jury find beyond a reasonable
doubt all facts necessary to enhance a defendant’s
sentence. That holding is irreconcilable with the no-
tion that the “prior conviction” exception is totally
divorced from the jury trial right.

The Seventh Circuit’s analysis also ignores the
reasoning on which McKeiver was based. McKeiver
was premised on the idea that juveniles do not re-
quire the same procedural safeguards as criminal
trials because juvenile courts are designed to provide
“an intimate, informal protective proceeding” rather
than a determination of criminal guilt. 403 U.S. at
545, 553. While conceding that the “fond and idealis-
tic hopes” of the juvenile court system had not yet
been realized, the Court was “particularly reluctant
to say * * * that the system cannot accomplish its re-
habilitative goals.” Id. at 543, 547. The Court was
especially concerned that “the jury trial, if required
as a matter of constitutional precept, will remake the
juvenile proceeding into a fully adversary process
and will put an effective end” to the system’s “ideal-
istic prospect.” Id. at 545.
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The Court further assumed that a jury trial right
“would not strengthen greatly, if at all, the fact-
finding function.” 403 U.S. at 547. Although some
courts have seized on this language to rationalize the
use of prior juvenile adjudications for sentence en-
hancements, they fail to come to grips with
McKeiver’s reasoning. In McKeiver, lack of a jury
trial right did not offend due process where an osten-
sibly protective system sought to rehabilitate juve-
nile delinquents and thus “the consequences of adju-
dication are less severe than those flowing from ver-
dicts of criminal guilt.” Id. at 553 (White, J., concur-
ring) (emphasis added). The decision below turns
McKeiver on its head in holding that such juvenile
adjudications are sufficiently reliable to be used in
the entirely different context of imposing enhanced
penalties on adults. As Judge Posner observed:

The constitutional protections to which ju-
veniles have been held to be entitled have
been designed with a different set of objec-
tives in mind than just recidivist enhance-
ment. So the mere fact that a juvenile had
all the process he was entitled to doesn’t
make his juvenile conviction equivalent, for
purposes of recidivist enhancements, to adult
convictions.

App., infra, 46a.

Finally, in its exclusive focus on whether juvenile
adjudications are reliable, the Seventh Circuit failed
to appreciate that Apprendi’s emphasis on the proce-
dural right to trial by jury encompasses constitu-
tional concerns beyond mere due process reliability
in fact-finding. Apprendi, and indeed this Court’s
entire body of Sixth Amendment precedents, also
preserves the jury’s role in protecting defendants
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from government oppression through its traditional
power of nullification. See Apprendi, 530 U.S. at 479
n.5 (juries have historically “devised extralegal ways
of avoiding * * * the more severe form of the offense
alleged, if the punishment associated with the of-
fense seemed to them disproportionate to the seri-
ousness of the conduct”); Ring v. Arizona, 536 U.S.
584, 607 (2002) (“The Sixth Amendment jury trial
right * * * does not turn on the relative rationality,
fairness, or efficiency of potential factfinders”).

This question implicates the centrality of the
jury system to our system of justice. “Just as suf-
frage ensures the people’s ultimate control in the leg-
islative and executive branches, jury trial is meant to
ensure their control in the judiciary. Apprendi car-
ries out this design by ensuring that the judge’s au-
thority to sentence derives wholly from the jury’s
verdict.” Blakely v. Washington, 542 U.S. 296, 305-
306 (2004) (emphasis added) (citations omitted). The
ruling below confirms “the Framers’ fears that the
jury right could be lost not only by gross denial, but
by erosion.” Apprendi, 530 U.S. at 483.

C. The Constitutional Question Presented
Is Of Great Importance To The Admini-
stration Of Criminal Justice.

The question whether nonjury juvenile adjudica-
tions are subject to Apprendi is a recurring issue in-
volving “constitutional protections of surpassing im-
portance.” Apprendi, 530 U.S. at 476. The Seventh
Circuit’s extension of McKeiver to the adult sentence-
enhancement context is particularly troubling in
light of empirical studies that undermine its as-
sumption that nonjury juvenile adjudications are as
reliable as adult convictions. Research comparing
judge and jury decision-making demonstrates mate-
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rial differences in the fact-finding process. Although
judges and juries often agree, “when they differ, ju-
ries are far more likely to acquit defendants than are
judges given the same types of evidence.” Barry C.
Feld, The Constitutional Tension Between Apprendi
and McKeiver: Sentence Enhancements Based on De-
linquency Convictions and the Quality of Justice in
Juvenile Courts, 38 WAKE FOREST L. REV. 1111, 1162
(2003).

The data confirm that juries best protect the
Sixth Amendment’s guarantees. The fact that judges
hear so many similar cases compromises accurate
judicial fact-finding. As compared with juries, indi-
vidual judges often engage in a more casual evalua-
tion of the facts and application of the standard of
proof; rely unduly on familiar police and probation
officers who testify on a recurring basis; fail to com-
partmentalize inadmissible and prejudicial evidence;
show less sympathy toward youthful defendants; and
are influenced by biases that are otherwise counter-
balanced through group deliberation. See id. at
1163-1169; Steven A. Drizin & Greg Luloff, Are Ju-
venile Courts a Breeding Ground for Wrongful Con-
victions?, 34 N. KY. L. REV. 257, 302-306 (2007).
These differences matter. As Judge Posner rea-
soned:

[I]f it is true that juvenile defendants fare
worse before judges than they would before
juries—if there is reason to think that trial
by jury would alter the outcomes in a non-
trivial proportion of juvenile cases—one can-
not fob off the Apprendi argument with the
observation that a jury makes no difference.

App., infra, 47a-48a.
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At present, juveniles have no right to a trial by
jury in 37 states. Stephen F. Donahoe, The Problem
With Forgiving (But Not Entirely Forgetting) the
Crimes of Our Nation’s Youth: Exploring the Third
Circuit’s Unconstitutional Use of Nonjury Juvenile
Adjudications in Armed Career Criminal Sentencing,
66 U. PITT. L. REV. 887, 904 n.109 (2005). Under the
ruling below, adjudications in those states may be
used to enhance later sentences, which typically
lengthens them considerably. A record of a prior ju-
venile adjudication allows for sentence enhance-
ments by over forty years in eleven states, by twenty
to forty years in six states, and by up to twenty years
in another seven states. Joseph B. Sanborn, Jr.,
Striking Out on the First Pitch in Criminal Court, 1
BARRY L. REV. 7, 21 (2000). This case dramatically
illustrates the impact. The court’s use of petitioner’s
nonjury juvenile adjudication as an ACCA predicate
resulted in a sentence that is double what it other-
wise would have been.

The conflict among the lower courts results in
enormous differences in the severity of sentences for
criminal defendants. These unfair disparities re-
quire this Court’s clarification of the scope of Ap-
prendi’s “prior conviction” exception.

II. This Court Should Resolve Whether Vehicu-
lar Fleeing Is A “Violent Felony” Under The
Armed Career Criminal Act.

The Court also should resolve the conflict over
whether vehicular flight from a police officer is a
“violent felony” under the ACCA in light of Begay v.
United States, 553 U.S. 137 (2008). The panel major-
ity held that vehicular fleeing is “purposeful, violent,
and aggressive,” and that a conviction for this offense
therefore warrants a substantial sentence enhance-
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ment designed for armed career criminals. The court
interpreted the Begay requirements expansively,
contrary to this Court’s limitation of the ACCA to
genuinely violent crimes. Moreover, the Seventh
Circuit’s reliance on a hypothetical risk of confronta-
tion conflicts with Chambers v. United States, 129 S.
Ct. 687 (2009), and decisions of other circuits. This
Court should grant review to clarify the meaning of
“violent felony” and ensure compliance with this
Court’s precedents governing sentencing under re-
cidivist statutes.

A. Federal Appellate Courts Are Divided
Over Whether Vehicular Fleeing Is A
“Violent Felony” Under The ACCA.

The ACCA imposes severe sentence enhance-
ments for unlawful possession of a firearm where the
defendant has three prior convictions for “a violent
felony,” including any crime that “otherwise involves
conduct that presents a serious potential risk of
physical injury to another.” 18 U.S.C. § 924(e).

In Begay, this Court limited the meaning of “vio-
lent felony” to crimes that “are roughly similar, in
kind as well as in degree of risk posed” to the sample
offenses enumerated in the statute—burglary, arson,
extortion, and crimes involving the use of explosives.
553 U.S. at 143. At issue in Begay was whether driv-
ing under the influence qualifies as a violent felony
because it “presents a serious potential risk of physi-
cal injury to another.” The Court held that risky
conduct alone is not enough to make a crime a “vio-
lent felony,” and that the offense must also involve
“purposeful, violent, and aggressive conduct” to war-
rant sentence enhancement. Id. at 145. The Court
looked to the Act’s basic purpose—imposing height-
ened punishment on armed career criminals—to hold
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that driving under the influence is not a “violent fel-
ony” within the meaning of the statute because it is
“a crime of negligence or recklessness, rather than
violence or aggression.” Id. at 146. Moreover, it
lacks the “deliberate kind of behavior” associated
with a likelihood of future misuse of firearms. Id. at
147.

Since Begay, the lower courts have repeatedly
confronted the question whether the ACCA and simi-
lar sentence enhancement statutes apply to fleeing
or eluding a police officer. Four federal courts of ap-
peals, including the Seventh Circuit below, have held
that any vehicular fleeing offense is a violent felony.
In contrast, the Eighth and Eleventh Circuits have
held that vehicular fleeing does not constitute a vio-
lent felony when the offense does not involve high-
risk factors.

The Seventh Circuit analogized fleeing to escapes
from custody, stating that “vehicular fleeing neces-
sarily involves affirmative action on the part of the
perpetrator.” App., infra, 30a. The panel majority
described fleeing as “violent and aggressive” because
“one who flees a police officer in a vehicle draws at-
tention to himself, challenges the immediate author-
ity of the police officer and calls on the officer to give
immediate chase.” Id. at 31a. The panel majority
supported its holding by hypothesizing a likelihood of
future misuse of a firearm: “An individual’s purpose-
ful decision to flee an officer in a vehicle when told to
stop, reflects that if that same individual were in
possession of a firearm and asked to stop by police,
[he] would have a greater propensity to use that fire-
arm in an effort to evade arrest.” Id. at 31a-32a.

Three other circuits similarly have focused on
the alleged defiance of the fleeing offender and the
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potential for violent confrontation with the officer.
See United States v. Wise, 597 F.3d 1141, 1147 (10th
Cir. 2010) (fleeing “poses the threat of a direct con-
frontation between the police officer and the occu-
pants of the vehicle” and “will always involve an
overt, rather than covert, disobedience of an officer’s
command”);5 United States v. Young, 580 F.3d 373,
377-378 (6th Cir. 2009) (fleeing involves “a clear
challenge to the officer’s authority” and “typically
lead[s] to a confrontation between the offender and
the officer”); United States v. Harrimon, 568 F.3d
531, 535 (5th Cir. 2009) (“Fleeing by vehicle * * *
typically initiates pursuit [and] ‘will typically lead to
a confrontation with the officer being disobeyed,’ a
confrontation fraught with risk of violence”).

But two other circuits have rejected that focus on
the defiance of the offender and risk of confrontation.
In United States v. Tyler, 580 F.3d 722, 725 (8th Cir.
2009), the Eighth Circuit held that vehicular flight
under Minnesota law is not a crime of violence be-
cause the statute at issue criminalized behavior that
is “neither violent nor aggressive,” such as “merely
extinguish[ing] motor vehicle headlights or tail-
lights.” The court rejected the state’s view that flee-
ing is violent and aggressive, noting “the elements of
the statute do not require a confrontation, chase, or
any other conduct indicating that the crime in ques-
tion necessarily involves conduct presenting a seri-

5 Wise and several other decisions cited below consider whether
vehicular fleeing is a “crime of violence” under Section 4B1.2 of
the federal sentencing guidelines rather than a “violent felony”
under the ACCA, but federal courts treat the definitions as
identical. E.g., United States v. Templeton, 543 F.3d 378, 380
(7th Cir. 2008); United States v. Serafin, 562 F.3d 1105, 1113
n.9 (10th Cir. 2009).
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ous risk of physical injury to another or conduct that
is violent and aggressive.” Ibid. In United States v.
Harrison, 558 F.3d 1280, 1295 (11th Cir. 2009), the
Eleventh Circuit likewise rejected the argument that
disobedience of an officer’s command was enough to
treat vehicular fleeing—at least in its unaggravated
form—as a violent felony. “[D]isobeying a police offi-
cer’s signal and continuing to drive on, without high
speed or reckless conduct, is not sufficiently aggres-
sive and violent to be like the enumerated ACCA
crimes.” Ibid. The court found the comparison of
fleeing to escape inapt, observing that “Chambers re-
jects the notion that all escapes are created equal.”
Ibid.

As the growing number of decisions in the lower
courts indicates, a prior conviction for vehicular flee-
ing is frequently used as a predicate offense to in-
crease defendants’ sentences under the ACCA and
other similar sentence enhancement statutes.6 Re-
solving the question whether fleeing an officer is a
“violent felony” under the ACCA would therefore af-
fect many criminal cases. The circuit split has re-
sulted in intolerable disuniformity. A defendant’s
sentence may be enhanced by over five years for ex-
tinguishing her headlights upon being signaled to
stop in one circuit but not another. As Judge Posner

6 For example, since Begay was decided, the Seventh Circuit
alone has confronted this issue at least seven times and held
that vehicular fleeing is a “violent felony” or a “crime of vio-
lence” in each case. See United States v. Womack, 610 F.3d 427
(7th Cir. 2010); United States v. Dunson, 603 F.3d 1023 (7th
Cir. 2010); United States v. Sykes, 598 F.3d 334 (7th Cir. 2010);
United States v. Dismuke, 593 F.3d 582 (7th Cir. 2010); United
States v. Jennings, 544 F.3d 815 (7th Cir. 2008); United States
v. Spells, 537 F.3d 743 (7th Cir. 2008).
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urged, this Court should resolve this issue. App., in-
fra, 52a.

B. The Seventh Circuit’s Holding That Ve-
hicular Fleeing Qualifies As A “Violent
Felony” Contravenes This Court’s ACCA
Precedents.

As Judge Posner’s dissent explains, the panel
majority’s reasoning is in error. While vehicular
flight may present a risk of injury to others in some
circumstances, it is not inherently “purposeful, vio-
lent, and aggressive” like the enumerated offenses of
the residual clause. Moreover, the panel majority’s
emphasis on the mere possibility of confrontation
upon termination of the pursuit is inconsistent with
Chambers v. United States, 129 S. Ct. 687 (2009),
where this Court reversed a Seventh Circuit ruling
that any form of escape is categorically a crime of
violence.

To begin with, fleeing is not “purposeful” as
Begay used the term to classify a “violent felony.”
The enumerated crimes have a commonality in their
“purposefulness” that exceeds mere intentional en-
gagement in unlawful conduct. Each crime has as its
purpose the infliction of harm, either to persons or
property, which in turn makes it more likely that the
offender would be willing to “use [a] gun deliberately
to harm a victim.” Begay, 553 U.S. at 145 (“burglary
is an unlawful or unprivileged entry into a building
or other structure with intent to commit a crime[;]
arson is causing a fire or explosion with the purpose
of, e.g., destroying a building * * * of another or
damaging any property * * * to collect insurance[;]
extortion is purposely obtaining property of another
through threat of, e.g., inflicting bodily injury[;] the
word ‘use’ [with respect to explosives] most naturally
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suggests a higher degree of intent than negligent or
merely accidental conduct”) (internal quotation
marks and citations omitted). As Judge Posner ex-
plained, “[g]iven that the purpose of the catch-all
provision in the Armed Career Criminal Act is to en-
able courts to identify crimes that are similar to the
enumerated ones, ‘purposeful’ should be interpreted
to mean trying to harm a person’s person or prop-
erty, which is characteristic of the enumerated
crimes.” App., infra, 50a.

A fleeing suspect does not act with the purpose of
causing harm to others. Rather, fleeing is a defen-
sive action in which the offender’s only objective is to
avoid being detained by the police. In that sense, it
is like escape, where the offender’s “mental state is
only intent to be free of custody, not intent to injure
or threaten anyone.” United States v. Templeton,
543 F.3d 378, 383 (7th Cir. 2008). In this respect,
fleeing can be compared to “failure to report” offenses
and “walkaway escapes,” which courts have held are
not violent felonies. See ibid.; Chambers, 129 S. Ct.
at 687; United States v. Lee, 586 F.3d 859, 868-874
(11th Cir. 2009); United States v. Hopkins, 577 F.3d
507, 512-515 (3d Cir. 2009); United States v. Charles,
576 F.3d 1060, 1066-1069 (10th Cir. 2009). Although
fleeing entails a greater degree of risk to others, the
Begay Court rejected the argument that the danger-
ousness of a person’s conduct—where otherwise “far
removed * * * from the deliberate kind of behavior
associated with violent criminal use of firearms”—
suffices “to create an element of intent,” even when
engaged in knowingly. 553 U.S. at 145, 147.

The Seventh Circuit also erred in characterizing
vehicular fleeing as “violent and aggressive.” The
panel majority reasoned:
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[O]ne who flees a police officer in a vehicle
draws attention to himself, challenges the
immediate authority of the police officer and
calls on the officer to give immediate chase.
Whether the officer accepts that invitation,
the perpetrator takes action to elude capture
with his vehicle, action that, by its very na-
ture, endangers others.

App., infra, 31a. The court effectively shoehorned
the fleeing offense into the definition of a “violent
felony” by suggesting the offender displays an atti-
tude of hostile defiance and actually seeks a pursuit.
But panic-induced disobedience is quite different
from aggression. Ordinarily, the fleer hopes that the
officer will not give chase and not put himself at
risk—his operative motive is simply to get away.
That the officer is likely to pursue him regardless of
the fleer’s subjective intentions does not transform
the flight into a violent and aggressive act. More-
over, as Judge Posner observed, defiance of authority
is characteristic of many types of conduct that are
hardly violent and aggressive, such as failure to re-
port to prison and walkaway escapes (and indeed
civil disobedience). App., infra, 51a-52a. The panel
majority’s elastic use of “violent” and “aggressive”
cannot blur the plain distinction between the genu-
inely violent conduct targeted by the ACCA and the
merely reckless behavior excluded by Begay.

The Seventh Circuit also pointed to the possibil-
ity of a violent confrontation upon termination of the
pursuit if the fleer possesses a firearm. App., infra,
31a-32a. But this Court in Chambers rejected the
state’s use of similar conjecture to correlate the
mindset of a failure-to-report offender with the con-
duct targeted by the statute. 129 S. Ct. at 693 (of-



29

fenders are not significantly more likely to attack or
physically resist police apprehenders given govern-
ment data “show[ing] only a small risk of physical
violence”). Here, too, the court below assumed that
“every escape scenario is a powder keg,” a rationale
that Chambers flatly rejected.

Moreover, the likelihood that fleeing offenders
will engage in violent conduct appears to be rela-
tively low. In a survey of offenders who fled from po-
lice, 32 percent said they fled because they were driv-
ing a stolen car, 28 percent said they fled because
they were driving with a suspended license, 22 per-
cent said they fled because they were driving under
the influence, and 17 percent said they fled because
they possessed drugs. Geoffrey P. Alpert, et al., PO-

LICE PURSUITS: WHAT WE KNOW 122 (2000). Police
agency data show that the majority of pursuits are
initiated because of minor traffic offenses and sus-
pected DUI. James H. Auten, AN ANALYSIS OF PO-

LICE PURSUIT DRIVING OPERATIONS: AN OVERVIEW OF

THE RESULTS 36-37 (U. of Ill. Police Training Insti-
tute 1994); Geoffrey P. Alpert, et al., The Constitu-
tional Implications of High-Speed Police Pursuits
Under a Substantive Due Process Analysis: Home-
ward Through the Haze, 27 U. MEM. L. REV. 599,
607-621 (1997). These statistics undermine any as-
sumption that the typical offender is likely to be a
dangerous felon. As a leading expert on police pur-
suits observed:

[M]ost suspects flee the police to avoid ap-
prehension because they are frightened and
do not want to face the consequences of the
charges the police could bring against
them. * * * [O]ur data show that many sus-
pects flee because they are afraid, or are just
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making an irresponsible decision, not be-
cause they have committed a serious crime.

Alpert, POLICE PURSUITS, supra, at 159-160. Peti-
tioner’s own reason for fleeing is consistent with this
typical scenario: after being signaled to pull over be-
cause police observed him speeding, Welch fled be-
cause he did not have a valid driver’s license. S.R. 20
¶ 29.

As the Eleventh Circuit concluded, a typical flee-
ing offender “is not, in our mind, cut from the same
cloth as burglars, arsonists, extortionists, or those
that criminally detonate explosives. The fleeing
crime in [Florida’s statute] seems more appropriately
characterized as the crime of a fleeing coward—not
an armed career criminal bent on inflicting physical
injury.” Harrison, 558 F.3d at 1296. Much like driv-
ing under the influence, vehicular fleeing may pre-
sent a potential risk of physical injury to another,
but fright in flight is not comparable to the type of
violent crimes committed by armed career criminals
for which Congress intended heightened punish-
ment.7

Review of the decision below will provide this
Court with an opportunity to clarify the scope of the
Begay standard. Lower courts have struggled over
the meaning and application of the “purposeful, vio-
lent, and aggressive” framework. E.g., United States

7 To the extent there is any doubt regarding the ACCA’s appli-
cation to vehicular fleeing, the rule of lenity should apply. See
Ladner v. United States, 358 U.S. 169, 178 (1958) (“the Court
will not interpret a federal criminal statute so as to increase the
penalty that it places on an individual when such an interpre-
tation can be based on no more than a guess as to what Con-
gress intended”).
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v. Herrick, 545 F.3d 53, 58 (1st Cir. 2008) (Begay’s
“violent and aggressive” standard “used language
subject to varying interpretations” and “the Supreme
Court did not define those terms or explain in other
than conclusory terms why a DUI was not violent or
aggressive”); United States v. Woods, 576 F.3d 400,
413 (7th Cir. 2009) (Easterbrook, J., dissenting) (it
may be “easy to tell when a person’s conduct was vio-
lent and aggressive, but whether a crime of convic-
tion entails such conduct can be tricky, because it is
necessary to think through the many varieties of be-
havior within a law’s domain. States did not write
their statutes with Begay in mind”). This case offers
an ideal opportunity to clarify the meaning of “vio-
lent felony” as defined in Begay.

Accordingly, this Court should accept Judge Pos-
ner’s invitation to explain how to apply Begay’s “pur-
poseful” requirement in this context. “Adopting a
rule that would exclude from the category of ‘violent
felony’ a crime that while it may be dangerous does
not involve any intention of harming anyone would
go some distance toward clarifying the meaning of
‘violent felony.’” App., infra, 52a. Such a rule not
only would lead to more consistent and equitable
outcomes in criminal proceedings, but also would re-
duce “the avalanche of litigation” over the ACCA’s
application in light of Begay. Ibid.
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The petition for a writ of certiorari should be
granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 08-3108.

Devin WELCH, Petitioner-Appellant,
v.

UNITED STATES of America, Respondent-Appellee.

Appeal from the United States District Court
for the Central District of Illinois.

No. 2:08-cv-02051-MPM-DGB
Michael P. McCuskey, Chief Judge

Argued Dec. 4, 2009.
Decided May 4, 2010.

Before POSNER, RIPPLE and WOOD, Circuit
Judges.

RIPPLE, Circuit Judge.

In 2005, Devin Welch pleaded guilty to unlawful
possession of a firearm by a felon. He then brought a
motion under 28 U.S.C. § 2255 to vacate his sen-
tence. The district court denied the § 2255 motion in
pertinent part. We granted a certificate of appeala-
bility to address two of Mr. Welch’s contentions.
First, he submits that his prior conviction for the Il-
linois crime of aggravated fleeing or attempting to
elude a police officer cannot qualify as a “violent fe-
lony” within the meaning of the Armed Career Crim-
inal Act (“ACCA”). Second, he submits that his prior
juvenile adjudication cannot be used to enhance his
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sentence beyond the statutory maximum because it
was not obtained by a jury trial. For the reasons set
forth in this opinion, we affirm the judgment of the
district court.

I

BACKGROUND

In 2005, Devin Welch pleaded guilty to unlawful
possession of a firearm by a felon, in violation of 18
U.S.C. § 922(g)(1). The presentence report (“PSR”)
indicated that Mr. Welch had four prior convictions
that were “violent felonies” for purposes of the
ACCA: two aggravated batteries, aggravated fleeing
or attempting to elude a police officer and a juvenile
adjudication for attempted armed robbery. Without
the ACCA’s statutory enhancement, the statutory
maximum sentence for Mr. Welch’s crime was 120
months.

At sentencing, Mr. Welch’s counsel made no ob-
jections to the PSR, but Mr. Welch submitted
handwritten memoranda making objections pro se.
One of those objections was to the use of the previous
convictions to enhance his sentence. The district
court overruled the objections and sentenced Mr.
Welch to 180 months’ imprisonment, to be followed
by a five-year term of supervised release. The district
court did not rely on one of the aggravated battery
convictions – for spitting – but, as a result of the oth-
er three violent felonies, Mr. Welch was nonetheless
subject to the ACCA’s mandatory minimum sentence
of 180 months’ imprisonment.1 See 18 U.S.C.

1 The Government concedes that if Mr. Welch’s appeal is suc-
cessful, he is entitled to be resentenced.
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§ 924(e)(1). On direct appeal, Mr. Welch, through
counsel, did not pursue any of the pro se objections.
He contended only that the trial court had erred in
failing to specify the number of required drug tests
during the period of supervised release. We summa-
rily affirmed the district court’s judgment. United
States v. Welch, No. 06-3385 (7th Cir. Feb. 21, 2007).

Mr. Welch next filed a pro se § 2255 motion. He
contended that his conviction for aggravated fleeing
or attempting to elude a police officer was not a vio-
lent felony because, under Illinois law, the offense is
characterized as a “serious traffic offense but not
something that presents a serious potential risk of
physical injury to another.” R.1 at 11.2 He also con-
tended that his juvenile adjudication could not be
used to enhance his sentence beyond the statutory
maximum consistent with the Sixth Amendment be-
cause it did not result from a jury trial; he also con-
tended that his counsel had been ineffective for fail-
ing to raise this claim.3

The district court denied these aspects of the mo-
tion. In rejecting Mr. Welch’s ACCA claim, it relied
on United States v. Howze, 343 F.3d 919, 921 (7th
Cir. 2003), in holding that flights to avoid arrest ca-
tegorically created a serious potential risk of injury
to another and were thus violent felonies. In reject-
ing Mr. Welch’s ineffective assistance claim, it noted
that, at the time of sentencing, the circuits were di-
vided 3-1 against Mr. Welch’s position, with the Se-

2 R.___ refers to the record of the § 2255 proceeding.

3 Mr. Welch also again challenged the district court’s drug test-
ing ruling. This aspect of the motion was granted, and is not at
issue in this appeal. Also, Mr. Welch raised other ineffective as-
sistance challenges that are not renewed on appeal.



4a

venth Circuit silent. Thus, it was reasonable for
counsel to choose not to raise the issue. Moreover,
Mr. Welch suffered no prejudice because he had
raised the issue pro se.

We initially granted a certificate of appealability
only on the issue of ineffective assistance. We subse-
quently expanded the certificate to include the issue
of whether Mr. Welch’s conviction for aggravated
fleeing or attempting to elude a police officer proper-
ly was classified as a violent felony in light of the
Supreme Court’s decision in Begay v. United States,
553 U.S. 137 (2008).

II

ANALYSIS

A.

1.

Initially, we note that we have held that devia-
tions from the Sentencing Guidelines generally are
not cognizable on a § 2255 motion. Scott v. United
States, 997 F.2d 340, 343 (7th Cir. 1993). Other cir-
cuits have reached a similar conclusion.4 However,

4 See, e.g., United States v. Mikalajunas, 186 F.3d 490, 495-96
(4th Cir. 1999) (collecting cases); Jones v. United States, 178
F.3d 790, 796 (6th Cir. 1999) (“Moreover, an error in the appli-
cation of the Sentencing Guidelines does not warrant collateral
relief under § 2255 absent a complete miscarriage of justice.”);
Burke v. United States, 152 F.3d 1329, 1332 (11th Cir. 1998)
(“We thus hold that a claim that the sentence imposed is con-
trary to a post-sentencing clarifying amendment is a non-
constitutional issue that does not provide a basis for collateral
relief in the absence of a complete miscarriage of justice.”); Gra-
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Scott does not govern the situation before us for two
reasons. First, Scott relied, in significant part, on the
text of § 2255, and suggested that the Guidelines
were not “laws of the United States.” Id. at 341; see
also Taylor v. Gilkey, 314 F.3d 832, 833 (7th Cir.
2002) (“Because the Guidelines are not ‘laws’ for
purposes of § 2255, however, this argument could not
support relief.”); Brannigan v. United States, 249
F.3d 584, 588 (7th Cir. 2001) (same). That rationale
does not apply here because the statutory text clearly
permits relief if “the sentence was in excess of the
maximum authorized by law.” 28 U.S.C. § 2255(a).
Here, Mr. Welch pointedly argues that his sentence,
as enhanced by the ACCA, is above the statutory
maximum, which would entitle him to relief.5

ziano v. United States, 83 F.3d 587, 590 (2d Cir. 1996) (collect-
ing cases).

We also note that the Supreme Court has held that an error
of law, as distinguished from a constitutional error, is cogniza-
ble under § 2255 only if it “constituted a fundamental defect
which inherently results in a complete miscarriage of justice.”
United States v. Addonizio, 442 U.S. 178, 185 (1979) (internal
quotation marks and citation omitted).

5 See United States v. Peterman, 249 F.3d 458, 462 (6th Cir.
2001) (“Courts have generally declined to collaterally review
sentences that fall within the statutory maximum.”); United
States v. Pregent, 190 F.3d 279, 284 (4th Cir. 1999) (“Thus,
while § 2255 applies to violations of statutes establishing max-
imum sentences, it does not usually apply to errors in the appli-
cation of the Sentencing Guidelines.”); Auman v. United States,
67 F.3d 157, 161 (8th Cir. 1995) (“While section 2255 does pro-
vide relief for cases in which ‘the sentence was in excess of the
maximum authorized by law,’ this provision applies to viola-
tions of statutes establishing maximum sentences, rather than
garden-variety Sentencing Guideline application issues.”); cf.
United States v. White, 584 F.3d 935, 948 (10th Cir. 2009) (hold-
ing that appeal waiver made in a plea agreement results in a
miscarriage of justice “where the sentence exceeds the statutory
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Second, our decision in Scott was based in significant
part on the difference between direct appeal and col-
lateral attack, ultimately concluding “that argu-
ments of the sort Scott proffers must be advanced on
direct appeal or not at all.” Scott, 997 F.2d at 343.
However, “arguments of the sort” at issue here,
where a change in law reduces the defendant’s statu-
tory maximum sentence below the imposed sentence,
have long been cognizable on collateral review.6

Finally, we note that the Government has waived
any procedural default argument by failing to ad-
dress the issue in its brief. See Torzala v. United
States, 545 F.3d 517, 522 (7th Cir. 2008) (“Because
the government did not assert procedural default as
a defense in this action but instead chose to respond
on the merits, however, the government has waived
the procedural default.”).

2.

We next must consider whether the rule an-
nounced in Begay, that a crime must be similar in

maximum” (citation omitted)); United States v. Sisco, 576 F.3d
791, 796 (8th Cir. 2009) (same); United States v. Guillen, 561
F.3d 527, 531 (D.C. Cir. 2009) (same).

6 In Davis v. United States, 417 U.S. 333 (1974), a change in in-
tervening law narrowed the petitioner’s statute of conviction,
potentially excluding petitioner’s conduct. The Supreme Court
held that:

If [petitioner’s] contention is well taken, then Davis’ con-
viction and punishment are for an act that the law does
not make criminal. There can be no room for doubt that
such a circumstance “inherently results in a complete
miscarriage of justice” and “present[s] exceptional cir-
cumstances” that justify collateral relief under § 2255.

Id. at 346-47 (brackets in original). As we shall demonstrate in
the text, the situation before us is analogous.
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kind to the enumerated offenses in order to qualify
as a violent felony under the ACCA, is applicable
under the Supreme Court’s retroactivity framework.
If it is, then the error of which Mr. Welch complains
is cognizable in this collateral review proceeding.

New procedural rules that are established after a
conviction becomes final generally do not apply on
collateral review. Teague v. Lane, 489 U.S. 288, 310
(1989). New substantive rules, however, are not
barred by the Teague rule. The Supreme Court has
explained this distinction:

New substantive rules generally apply re-
troactively. This includes decisions that nar-
row the scope of a criminal statute by inter-
preting its terms, as well as constitutional
determinations that place particular conduct
or persons covered by the statute beyond the
State’s power to punish. Such rules apply re-
troactively because they necessarily carry a
significant risk that a defendant stands con-
victed of an act that the law does not make
criminal or faces a punishment that the law
cannot impose upon him.

Schriro v. Summerlin, 542 U.S. 348, 351-52 (2004)
(internal quotation marks and citations omitted, em-
phasis removed).

These substantive rules stand in contrast to pro-
cedural rules which:

do not produce a class of persons convicted of
conduct the law does not make criminal, but
merely raise the possibility that someone
convicted with use of the invalidated proce-
dure might have been acquitted otherwise.
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Id. at 352.

Our colleagues in the Tenth Circuit recently have
addressed this substantive/procedural distinction. In
United States v. Shipp, 589 F.3d 1084 (10th Cir.
2009), that court had to decide whether Chambers v.
United States, ___ U.S. ___, 129 S. Ct. 687 (2009), is
to be applied retroactively.7 As we shall discuss in

7 One circuit granted a certificate of appealability on the ques-
tion of Begay’s retroactivity as applied to the career offender
Sentencing Guideline, but then held that “[b]ecause his status
as a career offender is a non-constitutional issue that Coley
could have raised on direct appeal, it is not cognizable on colla-
teral review under § 2255.” United States v. Coley, 336 Fed.
Appx. 933, 935 (11th Cir. 2009) (per curiam).

One other circuit has stated in dicta that that circuit’s hold-
ing that non-residential burglary is not per se a “crime of vi-
olence” under the Sentencing Guidelines is not retroactive.
United States v. Giggey, 551 F.3d 27, 36 n.3 (1st Cir. 2008).

District courts have split on the question of Begay’s retroac-
tivity. Compare United States v. Ross, No. 09-cv-779-bbc, 2010
WL 148397, at *4 (W.D. Wis. Jan. 12, 2010) (not retroactive);
United States v. Jones, No. 6:09-7082-DCR, 2010 WL 55930, at
*3-*6 (E.D. Ky. Jan. 4, 2010) (same); Kirkland v. United States,
No. 3:09-CV-335 RLM, 2009 WL 3526185, at *8 (N.D. Ind.
Oct. 22, 2009) (same); United States v. Johnson, No. 04-269
(MJD/AJB), 2009 WL 2611279, at *3-*4 (D. Minn. Aug. 24,
2009) (same); Sun Bear v. United States, No. CIV 08-3021, 2009
WL 2033028, at *3-*4 (D.S.D. July 9, 2009) (same); United
States v. Narvaez, No. 09-cv-222-bbc, 2009 WL 1351811, at *1
(W.D. Wis. May 12, 2009) (same); Lindsey v. United States, No.
09-0249-CV-W-ODS, 2009 WL 2337120, at *2 (W.D. Mo. July
29, 2009) (same); United States v. Campbell, No. 6:06-812-
HMH, 2009 WL 1254287, at *1 (D.S.C. May 1, 2009) (same),
with United States v. Fondren, No. 4:06-CR-22 CEJ, 2009 WL
3246906, at *1 (E.D. Mo. Oct. 6, 2009) (retroactive); Kendrick v.
United States, No. 5:08-cv-447-Oc-10GRJ, 2009 WL 2958976, at
*2 (E.D. Fla. Sept. 15, 2009) (same); United States v. Blue, No.
09-1108, 2009 WL 2581284, at *3-*4 (D. Kan. Aug. 20, 2009)
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detail later, Chambers, like Begay, interpreted the
ACCA and narrowed the scope of “violent felony.”
The Tenth Circuit held that Chambers articulated “a

(finding Chambers to be retroactive); Frederick v. United States,
No. 08-22143-CV, 2009 WL 2488965, at *8 (S.D. Fla. Aug. 12,
2009) (retroactive) (adopting magistrate judge’s report finding
Begay to be retroactive); McCarty v. United States, No. 8:08-cv-
1619-T-24TBM, 2009 WL 1456386, at *2 (M.D. Fla. May 22,
2009) (retroactive); George v. United States, 650 F. Supp. 2d
1196, 1200 (M.D. Fla. 2009) (same); United States v. McElroy,
No. 09-CV-0040-CVE-PJC, 2009 WL 1372908, at *2-*3 (N.D.
Okla. May 14, 2009) (same); United States v. Radabaugh, No.
08-CV-762-CVE-TLW, 2009 WL 565065, at *5 (N.D. Okla. Mar.
5, 2009) (same); United States v. Leonard, No. 08-CV-0389-
CVE-FHM, 2009 WL 499357, at *3-*4 (N.D. Okla. Feb. 27,
2009) (same); United States v. Glover, No. 08-CV-0261-CVE-
FHM, 2008 WL 2951085, at *4 (N.D. Okla. July 28, 2008)
(same).

Those holding that the Begay rule is substantive have rea-
soned, just as the Tenth Circuit did, that “Begay limits the au-
thority of a court to increase a defendant’s punishment for cer-
tain types of conduct.” McElroy, 2009 WL 1372908, at *3; see
also Frederick, 2009 WL 2488965, at *8 (carrying a concealed
firearm “is now categorically outside the reach of the federal
statute”); Blue, 2009 WL 2581284, at *4 (“Defendants who have
been sentenced on the basis of certain prior convictions may
thus have been subjected to increased punishment that the law
did not allow.”); McCarty, 2009 WL 1456386, at *2 (holding that
Begay “narrows the scope of § 924(e) by interpreting its terms,
making the conduct for which Petitioner was sentenced no
longer a valid basis for his sentence”).

Those district courts holding that Begay is procedural have
suggested that it “does not describe conduct that is beyond
Congress’ power to punish.” Lindsey, 2009 WL 2337120, at *2.
They also have contrasted “a new substantive rule” with “a rule
of interpretation for determining the application of a sentencing
enhancement under the Federal Sentencing Guidelines.” Sun
Bear, 2009 WL 2033028, at *4. At least one court has held that
Begay is not retroactive because the Supreme Court has not
said it is retroactive. Campbell, 2009 WL 1254287, at *1.
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substantive rule of statutory interpretation.” Shipp,
589 F.3d at 1089. A defendant who “does not consti-
tute an ‘armed career criminal’ ” after Chambers has
“received ‘a punishment that the law cannot impose
upon him.’ ” Id. at 1091 (quoting Schriro, 542 U.S. at
352. Accordingly, the court held that Mr. Shipp’s due
process rights were violated and that he was entitled
to collateral relief. Id.8

At the outset of our analysis, we recognize that,
although Begay narrowed the scope of a criminal sta-
tute, it did not narrow any of the elements of a crim-
inal offense. We also must recognize that Mr. Welch
was convicted of, and punished for, unlawfully pos-
sessing a firearm, which is still criminal conduct af-
ter Begay. The question, therefore, is whether a sta-
tutory rule defining the scope of a sentencing en-
hancement that increases the maximum allowable
statutory sentence on the basis of a prior conviction
is properly classified as substantive.

There is significant merit to the Tenth Circuit’s
analysis. In essence, Begay narrowed substantially
Mr. Welch’s exposure to a sentence of imprisonment.
Without the ACCA enhancement, Mr. Welch faced a
statutory maximum of 10 years’ imprisonment. With
the ACCA enhancement, Mr. Welch faced a statutory
minimum of 15 years’ imprisonment. In short, the
application of the ACCA imposed, at a minimum, five
years of imprisonment that the law otherwise could
not impose upon him under his statute of conviction.
Such an increase in punishment is certainly a sub-
stantive liability. By contrast, such an increase in
punishment hardly resembles a procedural device, as
the term is used in Schriro. It does not address the

8 Notably, both parties agree that the Begay rule is substantive.
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accuracy of the process afforded Mr. Welch; it ad-
dresses the degree to which the Government may
punish him for his violation of the law.

No doubt, the change at issue here is not the
same as the change at issue in Schriro. When the
elements of a crime are narrowed, that change serves
to prohibit any punishment for the conduct. Begay
prohibits some of that punishment. We believe, how-
ever, that this distinction is one of degree, not one of
kind. Cf. McReynolds v. United States, 397 F.3d 479,
481 (7th Cir. 2005) (holding that Booker was not re-
troactive because “[n]o conduct that was forbidden
before Booker is permitted today; no maximum
available sentence has been reduced”).

Therefore, the Begay rule is retroactively appli-
cable on collateral review.

B.

We now turn to Mr. Welch’s substantive conten-
tions regarding Begay’s application. He submits that
his conviction for the Illinois offense of aggravated
fleeing or attempting to elude a police officer cannot
qualify, consistent with Begay, as a “violent felony”
within the meaning of the ACCA.

1.

We shall begin our analysis by reviewing the law
relevant to the interpretation of the ACCA.

The ACCA provides in pertinent part:

In the case of a person who violates section
922(g) of this title and has three previous
convictions by any court referred to in section
922(g)(1) of this title for a violent felony or a
serious drug offense, or both, committed on
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occasions different from one another, such
person shall be . . . imprisoned not less than
fifteen years . . . .

18 U.S.C. § 924(e)(1). The ACCA goes on to define
“violent felony” as follows:

(B) the term “violent felony” means any crime
punishable by imprisonment for a term ex-
ceeding one year, or any act of juvenile delin-
quency involving the use or carrying of a
firearm, knife or destructive device that
would be punishable by imprisonment for
such term if committed by an adult, that –

(i) has as an element the use, attempted
use, or threatened use of physical force
against the person of another; or

(ii) is burglary, arson, or extortion, in-
volves use of explosives, or otherwise in-
volves conduct that presents a serious po-
tential risk of physical injury to another;
and

(C) the term “conviction” includes a finding
that a person has committed an act of juve-
nile delinquency involving a violent felony.

Id. § 924(e)(2)(B) & (C).

It is undisputed that the Illinois crime in ques-
tion is punishable by imprisonment for a term ex-
ceeding one year,9 and that it is not one of the crimes
specifically enumerated in subsection (ii). Also, the

9 The statute provides that a first violation shall be a class 4 fe-
lony. 625 ILCS 5/11-204.1(b). A class 4 felony is punishable by a
sentence of “not less than one year and not more than 3 years.”
730 ILCS 5/5-4.5-45.
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statute does not necessarily require the use, at-
tempted use or threatened use of physical force
against the person of another. Therefore, this case
centers around the residual clause,10 or whether the
crime “otherwise involves conduct that presents a se-
rious potential risk of physical injury to another.” Id.
§ 924(e)(2)(B)(ii).

In its analysis of the scope of the ACCA, the dis-
trict court relied on United States v. Howze, 343 F.3d
919 (7th Cir. 2003). In that case, we held that all es-
capes, including fleeing a police officer in a vehicle,
were violent felonies. Id. at 922. We held that escap-
ing or fleeing presented a serious potential risk of
physical injury to another. Id. We reasoned that “the
[ACCA] calls for an assessment of risk rather than
actual outcomes, and the risk that someone will get
hurt during recapture (or flight to avoid recapture)
does not depend on how the offender got away in the
first place.” Id. We further noted that “flight may be
even more dangerous than escape” because
“[c]ollisions between fleeing vehicles and pedestrians
or others who get in the way are common.” Id. Al-
though “many escapes do not entail flight to avoid
capture . . . all flights involve that risk-creating con-
duct.” Id. (emphasis in original).

Howze was decided before the Supreme Court de-
cided Begay. In Begay, the Court held that, in order
to be classified as a violent felony, it is not sufficient
that the offense present a serious potential risk of
physical injury to another. Additionally, the offense
must be “roughly similar, in kind” to the enumerated

10 The Supreme Court’s recent decision in Johnson v. United
States, ___ U.S. ___, 130 S. Ct. 1265 (2010), does not interpret
this clause of the statute.
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offenses. Begay, 553 U.S. at 143. The listed offenses,
the Court noted, “typically involve purposeful, vio-
lent, and aggressive conduct” such that it makes it
“more likely that an offender, later possessing a gun,
will use that gun deliberately to harm a victim.” Id.
at 144-45 (internal quotation marks and citation
omitted). The offense before the Court, driving under
the influence, did not require purposeful conduct, but
was instead more akin to a strict liability crime. Id.
at 145. DUI, therefore, did not show an increased
likelihood that the offender would point a gun and
pull the trigger. Id. at 146.

We applied the Begay framework to a fleeing sta-
tute in United States v. Spells, 537 F.3d 743 (7th Cir.
2008). We held that fleeing an officer in a vehicle
constituted a violent felony. Id. at 752. We held that
the offense was “purposeful,” because the statute re-
quired that it be done “knowingly or intentionally.”
Id. We also held that flight in a vehicle was inherent-
ly “aggressive.” Id. “Taking flight calls the officer to
give chase, and aside from any accompanying risk to
pedestrians and other motorists, such flight dares
the officer to needlessly endanger himself in pur-
suit.” Id.

After Spells, the Supreme Court decided Cham-
bers. There, the Court held that failure to report for
penal confinement is not a violent felony. Failure to
report does not present a serious risk of physical in-
jury to another, and it is “a form of inaction, a far cry
from the purposeful, violent, and aggressive conduct
potentially at issue when an offender uses explosives
against property, commits arson, burgles a dwelling
or residence, or engages in certain forms of extor-
tion.” Chambers, 129 S. Ct. at 692 (internal quota-
tion marks and citation omitted). The Court also
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noted that “an individual who fails to report would
seem unlikely, not likely, to call attention to his whe-
reabouts by simultaneously engaging in additional
violent and unlawful conduct.” Id. The Court also
specifically distinguished failure to report from es-
cape. Id. at 691.

After argument in the case now before us, we de-
cided United States v. Dismuke, 593 F.3d 582 (7th
Cir. 2010). In that case, we reconsidered whether the
Wisconsin statute at issue in Howze could qualify as
a violent felony in light of the Supreme Court’s deci-
sions in Begay and Chambers. Our focus was on a
particular portion of that statute: the offense of “in-
creasing the speed of the operator’s vehicle or extin-
guishing the lights of the vehicle in an attempt to
elude or flee.” Id. at 590 (brackets omitted). We noted
and reaffirmed, but did not rest upon, the Spells de-
cision. We held that the Wisconsin statute required
purposeful conduct because it required that the
crime be done intentionally. Id. at 592. We also held
that the conduct encompassed by the elements of the
statute was violent and aggressive because it was
“characterized by aggressive conduct with a similar
potential for violence and therefore injury as the
enumerated offenses.” Id. at 594. We found in
Chambers an implication that an escape from physi-
cal custody would satisfy Begay and cited several
cases (including Spells) that explained how fleeing is
a challenge to the officer’s authority and is likely to
result in a confrontation. Id. at 595.

Shortly after our decision in Dismuke, we decided
United States v. Sykes, 598 F.3d 334 (7th Cir. 2010).
That case involved the same Indiana statute as the
one at issue in Spells. The defendant acknowledged
our holding in Spells, but asked that we abandon it.
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We declined the invitation and chose instead to reaf-
firm explicitly Spells. We stated that “its holding is
good law and controls our case,” and we noted the
importance of stare decisis. Id. at 337.

2.

The Illinois statute under which Mr. Welch was
convicted provides:

The offense of aggravated fleeing or attempt-
ing to elude a peace officer is committed by
any driver or operator of a motor vehicle who
flees or attempts to elude a peace officer, af-
ter being given a visual or audible signal by a
peace officer in the manner prescribed in
subsection (a) of Section 11-204 of this Code,
and such flight or attempt to elude:

(1) is at a rate of speed at least 21 miles
per hour over the legal speed limit;

(2) causes bodily injury to any individual;

(3) causes damage in excess of $300 to
property; or

(4) involves disobedience of 2 or more offi-
cial traffic control devices.

625 ILCS 5/11-204.1(a).

Unlike the fleeing statutes at issue in Spells,
Dismuke or Sykes, this Illinois statute does not con-
tain an explicit intent term. Mr. Welch submits that,
because of this omission, the offense cannot satisfy
the Begay standard. Begay itself removed explicitly
strict liability crimes from the ACCA’s reach. United
States v. McDonald, 592 F.3d 808, 814 (7th Cir.
2010). Indeed, Begay held that a violent felony must
involve “purposeful” conduct, and we have held
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squarely that a crime with a mens rea of reckless-
ness cannot qualify as a violent felony under the re-
sidual clause. United States v. Smith, 544 F.3d 781,
786 (7th Cir. 2008). Therefore, in order to qualify as
a violent felony, a crime must involve intentional
conduct.

We believe that the Illinois statute, although not
having an explicit requirement of intentional con-
duct, does contain an implied requirement of inten-
tional conduct. In Mei v. Ashcroft, 393 F.3d 737, 741-
42 (7th Cir. 2004), we considered whether this same
Illinois statute was a “crime of moral turpitude” for
purposes of immigration law. In that context, we
found an implied intent requirement in the statute,
reasoning that “[i]t would be unlikely for the aggra-
vated version of the offense to have dropped the re-
quirement of willfulness [when the unaggravated
version did contain such a requirement], though not
impossible.” Although Illinois cases provide little
guidance,11 we think Mei was correct for several rea-
sons.

11 In People v. Brown, 362 Ill. App. 3d 374, 298 Ill. Dec. 273, 839
N.E.2d 596, 600 (2005), the defendant contended that the evi-
dence was insufficient to support his conviction for aggravated
fleeing, because the State failed to prove that he drove 21 miles
per hour over the speed limit “after becoming aware of any vis-
ual or audible signal to stop.” The police officer testified that
the squad car was marked and that its siren and lights were
engaged. See id. at 601 (“The inference is clear that he activated
his emergency lights and siren while pursuing defendant on
Mackinaw.”). The court held that this was sufficient to support
the defendant’s conviction, id. at 601, though it did not specify
if this evidence allowed the jury to infer that the defendant was
aware of the pursuing officer or if such awareness was not re-
quired.
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First, the statute does not punish a driver who
“fails to stop” for an officer, but rather one who “flees
or attempts to elude” an officer. While a “failure to
stop” could be an unintentional act, “fleeing” implies
willfulness. As the term is commonly used, “fleeing”
implies something more than continued motion; it
implies a response to some stimulus. The transitive
form of the verb “flee” is defined as “to run away
from” or “shun.” Merriam-Webster’s Collegiate Dic-
tionary 445 (10th ed. 1998) (emphasis added). This
implication is even stronger where the statute treats
“fleeing” as the equivalent of “attempting to elude,”
for “attempt” is a specific intent crime. See 720 ILCS
5/8-4(a).

Moreover, speeding or driving through two stop
signs while being chased by an officer, with no intent
to flee the officer, is not the type of conduct that a
statute about “fleeing” is crafted to punish. Illinois
has enacted other provisions – traffic offenses – to
punish running stop signs or speeding. See 625 ILCS
5/11-305 (obedience to traffic-control devices); 625
ILCS 5/11-601 (speeding). These traffic offenses are
not felonies, or even misdemeanors, but rather are
petty offenses.12 Illinois also makes it a separate
misdemeanor to drive 40 miles per hour or more over
the speed limit. 625 ILCS 5/11-601.5. Given this
comprehensive statutory scheme, we believe it clear
that the Illinois legislature did not intend to make it
a felony to drive 20 miles per hour over the speed

12 [U]nless otherwise declared in this Chapter with respect
to particular offenses, it is a petty offense for any person
to do any act forbidden or fail to perform any Act required
in this Chapter.

625 ILCS 5/11-202.
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limit simply because a police officer happens to be in
pursuit, rather than because the driver was inten-
tionally evading that officer.

Similarly, Illinois has enacted no separate of-
fense for causing injury while operating a vehicle. An
individual who follows all rules of the road and
drives carefully, but nevertheless somehow causes
injury, has ordinarily committed no crime. We do not
believe that the legislature intended to make this
conduct criminal – and felonious, at that – unless the
driver actually knew about the pursuit by an officer
and was trying to flee.

Mr. Welch suggests that “imposing strict liability
is common where the legislature’s overriding concern
is to protect the public from injury.” Reply Br. 2-3. Of
course, the inquiry cannot be that simple; nearly all
criminal statutes are intended to protect the public
from injury. We are mindful that “[t]he existence of a
mens rea is the rule of, rather than the exception to,
the principles of Anglo-American criminal jurispru-
dence.” Staples v. United States, 511 U.S. 600, 605
(1994) (quotation marks and citation omitted, brack-
ets and italics in original). When interpreting federal
statutes, the Supreme Court has dispensed with the
mens rea requirement in a narrow class of statutes
that it has termed “public welfare” statutes. Id. at
606. A key consideration in determining whether a
statute falls within this class is whether a person
would be surprised to learn that the conduct crimina-
lized is not an innocent act. Id. at 610; see also Mo-
rissette v. United States, 342 U.S. 246, 260 (1952)
(“In the interest of the larger good it puts the burden
of acting at hazard upon a person otherwise innocent
but standing in responsible relation to a public dan-
ger.” (quotation marks and citation omitted)).
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Illinois has gone a step further in taking the
guess-work out of the analysis. Its legislature has
provided a statute stating that the legislature must
make its purpose clear in order to create a strict lia-
bility crime punishable by imprisonment.13

Traffic offenses have been held to be prime can-
didates for strict liability because such offenses:

[r]esult in no direct or immediate injury to
person or property but merely create the
danger or probability of it which the law
seeks to minimize. While such offenses do not
threaten the security of the state in the
manner of treason, they may be regarded as
offenses against its authority, for their occur-
rence impairs the efficiency of controls
deemed essential to the social order as pre-
sently constituted. In this respect, whatever
the intent of the violator, the injury is the
same, and the consequences are injurious or

13 720 ILCS 5/4-9 provides:

A person may be guilty of an offense without having, as
to each element thereof, one of the mental states de-
scribed in Sections 4-4 through 4-7 if the offense is a
misdemeanor which is not punishable by incarceration
or by a fine exceeding $500, or the statute defining the
offense clearly indicates a legislative purpose to impose
absolute liability for the conduct described.

Driving under the influence, likened to a strict liability crime
in Begay v. United States, 553 U.S. 137, 145 (2008), evinces
such a clear purpose because of a sub-section of the statute that
specifically precludes a defense that use of the drug in question
was lawful. People v. Teschner, 76 Ill. App. 3d 124, 31 Ill. Dec.
691, 394 N.E.2d 893, 895 (1979). For the reasons stated in the
text, we do not see a clear intent to make aggravated fleeing a
strict liability crime.
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not according to fortuity. Hence, legislation
applicable to such offenses, as a matter of
policy, does not specify intent as a necessary
element.

People v. Teschner, 76 Ill. App. 3d 124, 31 Ill. Dec.
691, 394 N.E.2d 893, 894-95 (1979) (quoting Moris-
sette, 342 U.S. at 256 (brackets in original).

We must acknowledge that traffic offenses gen-
erally are considered public welfare offenses, see id.
at 895, and that the offense at issue here is situated
physically in the Illinois Vehicle Code. Nevertheless,
these factors cannot control whether the offense re-
quires a criminal intent. The statute in question
simply does not meet the requirements imposed by
the Illinois legislature before the usual requirement
of a criminal intent can be considered absent. There
is certainly no specific indication by the Illinois legis-
lature that an intent requirement is absent. Indeed,
the entire statutory scheme indicates the opposite.
First, the non-aggravated form of the same offense
requires a criminal intent. It indeed would be un-
usual for the legislature to require a specific intent to
punish the less serious degree of the violation, while
making the more serious violation an absolute liabil-
ity offense.14

14 We cannot accept Mr. Welch’s argument that Dean v. United
States, ___ U.S. ___, 129 S. Ct. 1849 (2009), requires a different
view. There, the Supreme Court declined to find an implied
mens rea requirement in a statute criminalizing discharge of a
firearm during a crime of violence. Mr. Welch notes that one
consideration relied on by the Court was that the statute also
criminalized the brandishing of a firearm during a crime of vi-
olence, and “brandish[ing]” was a defined term; the statute re-
quired that it be done “in order to intimidate” someone. Id. at
1853. Thus, the “brandish” provision had an intent requirement
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that suggested the absence of an intent requirement from the
“discharge” provision to be intentional. Id. at 1854. Similarly
here, Mr. Welch argues, the offense of unaggravated fleeing
contains an intent term – “willfully” – while the aggravated of-
fense does not. Therefore, Mr. Welch contends, the omission of
an intent term from the aggravated offense must have been in-
tentional.

We note first that this consideration was just one among
many for the Court. In Dean, the statute’s use of the passive
voice also indicated that proof of intent was not required, id. at
1853, and the presumption that proof of criminal intent is re-
quired was not a factor in the case because, although “[i]t is un-
usual to impose criminal punishment for the consequences of
purely accidental conduct,” “it is not unusual to punish individ-
uals for the unintended consequences of their unlawful acts,”
such as committing a robbery with a loaded gun, id. at 1855
(emphasis in original). Neither of these considerations are rele-
vant to the Illinois statute.

Additionally, the term “brandish” appeared in subsection (ii)
of the Dean statute (“if the firearm is brandished, be sentenced
to a term of imprisonment of not less than 7 years”), while “dis-
charge” appeared in subsection (iii) (“if the firearm is dis-
charged, be sentenced to a term of imprisonment of not less
than 10 years”). Id. at 1853 (citation omitted). The Court noted
that the subsections “explain how defendants are to be sen-
tenced” for the complete offense of using a firearm in relation to
a crime of violence or a drug trafficking crime. Id. (quotation
marks and citation omitted). The Illinois offenses of aggravated
and unaggravated fleeing, however, do not have the same con-
ceptual or structural relationship. They define two separate of-
fenses. The unaggravated offense appears in Section 11-204 of
the Illinois Vehicle Code and is a class A misdemeanor; the ag-
gravated offense appears in Section 11-204.1 and is a class 4 fe-
lony.

Even without assistance from Dean, Mr. Welch may contend
that the omission of an explicit intent term from the aggravated
offense was intentional in light of the unaggravated offense.
However, the unaggravated and the aggravated offense are not
structured in the same way. The unaggravated offense punishes
one who:
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Secondly, deeming aggravated fleeing an abso-
lute liability offense would be incongruous with the
general scheme that Illinois has crafted to regulate
driving a motor vehicle within the state. Notably, the
penalty for aggravated fleeing is much more severe
than for a typical traffic offense. Even DUI is only a
Class A misdemeanor for the first two offenses, pu-
nishable by a maximum of one year in prison. 625
ILCS 5/11-501(c)(1), (d)(1)(A), (d)(2)(A), 730 ILCS
5/5-4.5/55. Moreover, and perhaps most importantly,
the injury caused by aggravated fleeing is simply not
the same without intent: Aggravated fleeing punish-
es, in part, the defiance of police authority. If the
driver is unaware of the officer and not acting with
an intent to flee, there is no defiance to punish.

We recognize that some state statutes refer to
“willful fleeing.” See, e.g., Cal. Vehicle Code
§ 2800.1(a) (“Any person who, while operating a mo-
tor vehicle and with the intent to evade, willfully
flees . . . .”); Idaho Code Ann. § 49-1404(1) (“Any
driver of a motor vehicle who wilfully flees or at-
tempts to elude a pursuing police vehicle . . . .”). But
given the common meaning of “flee,” the presence of
other Illinois statutes, and the general presumption
against strict liability crimes, we do not see a clear

wilfully fails or refuses to obey such direction [to stop],
increases his speed, extinguishes his lights, or other-
wise flees or attempts to elude the officer . . . .

625 ILCS 5/11-204.

The most natural reading of this provision is that “willfully”
modifies the first three clauses, all of which are forms of
“flee[ing] or attempt[ing] to elude the officer.” After all, increas-
ing speed and extinguishing lights are easily done unintention-
ally. Because some drivers are quite inattentive, basic failure to
stop is also conceivably done unintentionally. Intent turns these
acts into something else: flight.
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intent on the part of the Illinois legislature to impose
strict liability.

Therefore, we conclude that the Illinois statute
requires purposeful conduct.15

3.

Having concluded that the Illinois statute re-
quires purposeful conduct, we now address whether
the conduct proscribed by the statute is violent and
aggressive as those terms are employed in the Su-
preme Court’s recent interpretations of the ACCA.
We begin our inquiry by returning to the language of
the statute.

a.

The Illinois aggravated fleeing statute crimina-
lizes four distinct varieties of flight. In evaluating
whether this aggravated fleeing conduct is violent
and aggressive, our first task is to determine, if poss-
ible, the precise offense with which we are concerned.
Our approach to this problem of divisibility was set
out, in plenary fashion, in United States v. Woods,
576 F.3d 400 (7th Cir. 2009); see also Shepard v.
United States, 544 U.S. 13, 26 (2005). We must em-
ploy a categorical approach; we do not look at the
facts of the prior conviction. Rather, we look only at

15 In addition to the foregoing, the Government refers us to the
Illinois Pattern Jury Instructions, which indicate that aggra-
vated fleeing requires intent. Ill. Pattern Jury Instructions
Crim. 23.03 (2000). These are not the law, however, and are
therefore entitled to little weight. See People v. Peete, 318 Ill.
App. 3d 961, 252 Ill. Dec. 821, 743 N.E.2d 689, 695 (2001) (“Illi-
nois pattern jury instructions are not binding. [They] are used
only when they accurately state the law.”).
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the statutory definition of the crime. Woods, 576 F.3d
at 403. In examining the elements of the crime, we
consider whether, in the ordinary case, they reflect a
violent felony. Id. at 404. When a statute may be vi-
olated in several ways and only some of those ways
constitute a violent felony within the meaning of the
ACCA, we may consider a limited list of additional
materials to ascertain the precise branch of the sta-
tute which the defendant violated: “the terms of the
charging document, the terms of a plea agreement or
transcript of a colloquy between judge and defendant
. . . or to some comparable judicial record of this in-
formation.” Id. at 404 (quotation marks and citation
omitted). This consultation is limited to determining
which branch of the statute the defendant violated; it
is not an examination of the defendant’s conduct. Id.
at 405.

The Illinois aggravated fleeing statute makes
fleeing from a police officer an aggravated offense if
one of four conditions are met. Those conditions are
that the fleeing:

(1) is at a rate of speed at least 21 miles per
hour over the legal speed limit;

(2) causes bodily injury to any individual;

(3) causes damage in excess of $300 to prop-
erty; or

(4) involves disobedience of 2 or more official
traffic control devices.

625 ILCS 5/11-204.1(a). In light of the principles that
we have set forth, this statutory scheme would ap-
pear, at least on first reading, to present a difficult
problem. The record does not contain the state court
papers pertaining to the aggravated vehicular fleeing
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conviction. It does contain a description of the offense
in the PSR, but that description is based on arrest
reports. Arrest reports are not authorized sources for
divisibility purposes. Shepard, 544 U.S. at 16 (hold-
ing that a police report cannot be considered to de-
termine whether generic burglary was committed).
They cannot be made a permissible source because
they are referenced in a PSR. See United States v.
Hays, 526 F.3d 674, 678 (10th Cir. 2008); United
States v. Corona-Sanchez, 291 F.3d 1201, 1212 (9th
Cir. 2002) (en banc). Therefore, under the circum-
stances here, we must determine that all four
branches constitute violent felonies under Begay in
order to conclude that aggravated fleeing is a violent
felony.

When we examine each of the branches, we note
at the outset that they fall into two subcategories.
Branch one (rate of speed at least 21 miles per hour
over the legal speed limit) and branch four (disobe-
dience of two or more traffic signals) describe the
manner of the defendant’s flight. On the other hand,
branch two (causes bodily injury to any individual)
and branch three (causes damage in excess of $300 to
property) describe the effect of the flight.

If the violent nature of the felony turned solely
on these factors, we might have significant difficulty
in categorizing the offense of aggravated fleeing as
violent and aggressive, as Begay and Chambers de-
fine those terms. Branches one and four are the easi-
er of the two categories to reconcile with Begay and
Chambers, but even these are problematic. Fleeing
at a pace well over the speed limit or running
through traffic signals reasonably may be char-
acterized as violent and aggressive acts, comparable
to brandishing a deadly weapon. They demonstrate,
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it might be argued, a level of indifference to human
safety above and beyond the basic act of fleeing and,
in that respect, simply constitute specific, objective
examples of action that creates a substantial risk of
serious physical injury or death to any person.16 On
the other hand, under Illinois law, exceeding the
speed limit by 40 miles per hour is a misdemeanor;17

reckless driving, which requires “willful or wanton
disregard for the safety of persons or property,” is a
misdemeanor as well.18 Given these features of the
Illinois code, it may be difficult to maintain that ex-
ceeding the speed limit by twenty miles an hour con-
stitutes aggressive and violent behavior.

Branches two and three speak to the results of
the flight, not its manner and are an even more prob-
lematic basis for characterizing an offense as aggres-
sive and violent. While these results may indeed be
the product of aggressive and violent behavior, they
can be the results of other behavior as well. These
results cannot be considered an easy and identifiable
proxy for the sort of conduct that must form the basis
of a violent felony for purposes of the ACCA.

We believe, however, that there is another and
more appropriate approach to this Illinois statute
that is more in harmony with the intent of Congress
in the ACCA and with the interpretative decisions of
the Supreme Court. The Illinois statute before us,
while requiring that the conditions we have just de-

16 See United States v. Hudson, 577 F.3d 883, 885 (8th Cir.
2009) (holding that fleeing statute that prohibited fleeing in a
manner that “creates a substantial risk of serious physical in-
jury or death to any person” was a violent felony).

17 625 ILCS 5/11-601.5.

18 625 ILCS 5/11-503.
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scribed be met, also requires, for all of these catego-
ries, that the defendant intentionally flee a police of-
ficer after having been signaled to stop. If this com-
mon underlying activity – the very act of intentional-
ly fleeing in defiance of the officer’s command – con-
stitutes an aggressive and violent act, the crime is an
aggressive and violent one, no matter which of the
categories we have discussed is also applicable. In-
deed, those categories are, under this analytical ap-
proach, simply limitations on the operation of the
statute that make it applicable only to certain inten-
tional flights from a police officer. However, if all in-
tentional flights against the orders of an officer are
aggressive and violent, those limitations are not re-
levant to our inquiry under the ACCA.

b.

We turn then to an analysis of whether all inten-
tional flights against the order of a police officer are
aggressive and violent as those terms are employed
in an analysis of the ACCA.

This is not the first time that we have examined
whether intentional flight in defiance of a police
officer’s order is an aggressive and violent act. This
question was before us in Spells. In that case, we
held that an Indiana vehicular fleeing statute
qualified as a violent felony under the Begay
framework. The Indiana statute required that the
offender “knowingly . . . flee [ ] from the law enforce-
ment officer after the officer has . . . ordered the
person to stop.” Spells, 537 F.3d at 749 (citation
omitted).

Our task therefore is to ascertain whether our
decision in Spells remains viable after the Supreme
Court’s decision in Chambers. An examination of
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Chambers makes clear that it leaves Spells undis-
turbed. Chambers held that the offense of failure to
report to confinement is not a violent felony. The
other federal courts have extended Chambers to cov-
er a “walkaway” escape, where a prisoner leaves un-
secured custody such as a halfway house.19 Numer-
ous courts have reaffirmed, however, that an escape
from secure custody is not analogous to failure to re-
port and, therefore, is not covered by Chambers. For
instance, the First Circuit held that “escape from se-
cure custody is a stealth crime that is likely to cause
an eruption of violence if and when it is detected.
Therefore, the ‘powder keg’ rationale still applies to
such a crime.” United States v. Pratt, 568 F.3d 11, 22
(1st Cir. 2009). The Eighth Circuit has agreed. Unit-
ed States v. Pearson, 553 F.3d 1183, 1186 (8th Cir.
2009) (“Accordingly, Chambers overrules this cir-
cuit’s precedent that all escapes – including failures
to return or report to custody – are crimes of vi-
olence, but leaves intact our precedent holding that

19 See United States v. Ford, 560 F.3d 420, 426 (6th Cir. 2009)
(“Ford committed a ‘walkaway’ escape, which no doubt may
create a greater risk of physical injury than a failure to report,
but which remains different from a jailbreak and other crimes
of violence both in kind and in its risk of physical injury to oth-
ers.”); United States v. Pappan, 315 Fed. Appx. 677, 681 (10th
Cir. 2009) (holding that escape statute is not a violent felony
where it can be violated if defendant signed out of corrections
facility for purpose of attending work but failed to attend work);
United States v. Lee, 586 F.3d 859, 874 (11th Cir. 2009) (“In
sum, we hold that a nonviolent walkaway escape from unse-
cured custody is not [a violent felony].”); United States v.
Charles, 667 F. Supp. 2d 1246, 1258-59 (D. Kan. 2009) (treating
walkaway escape as escape from non-secure custody, and find-
ing it not to be a crime of violence).
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escape from custody is a crime of violence.”).20 We al-
so employed this rationale in Dismuke when we
stated: “Chambers implies that unlike a failure to
report, which does not have these characteristics
[aggressive conduct with potential for violence], an
escape from physical custody would [qualify as a vio-
lent felony].” Dismuke, 593 F.3d at 595; see also
Sykes, 598 F.3d 334, 337 (stating that Spells’s “rea-
soning has been implicitly affirmed in Chambers”).

The conclusion that Chambers did not disturb
our holding in Spells is supported by the language of
Chambers, which explicitly distinguished failure to
report from escape from confinement. Chambers, 129
S. Ct. at 691. Vehicular fleeing, the offense at issue
here, is much more similar to the latter. While fail-
ure to report is a passive crime characterized by in-
action, id. at 692, vehicular fleeing necessarily in-
volves affirmative action on the part of the perpetra-
tor. As the Court pointed out, one who fails to report
is not drawing attention to himself. Id. Similarly, a
walkaway can occur without being detected until lat-
er. If an offender fails to report or leaves while
beyond the presence of security, there is no imme-
diate pursuit or other attempt to apprehend and

20 Also, since Chambers, the Fifth and Sixth Circuits have held
that fleeing by vehicle is a violent felony. United States v. Har-
rimon, 568 F.3d 531, 534-35 (5th Cir. 2009); United States v.
Young, 580 F.3d 373, 377-78 (6th Cir. 2009). The Tenth Circuit
has reaffirmed an earlier decision to the same effect. United
States v. Wise, 597 F.3d 1141, 1147 (10th Cir. 2010). The Ele-
venth Circuit, after Chambers, has found aggravated fleeing to
be a violent felony. United States v. Harris, 586 F.3d 1283,
1288-89 (11th Cir. 2009). But see United States v. Harrison, 558
F.3d 1280, 1296-98 (11th Cir. 2009) (relying in part on Cham-
bers to hold that unaggravated vehicular fleeing offense is not a
violent felony).



31a

none of the risks attendant with an immediate pur-
suit. By contrast, one who flees a police officer in a
vehicle draws attention to himself, challenges the
immediate authority of the police officer and calls on
the officer to give immediate chase. Whether the of-
ficer accepts that invitation, the perpetrator takes
action to elude capture with his vehicle, action that,
by its very nature, endangers others. Indeed,
Mr. Welch has emphasized that he does not contest
the risk of physical harm posed by vehicular fleeing.
Reply Br. 2 (“Welch has not argued that aggravated
fleeing does not present a serious potential risk of in-
jury to others.”).

Spells must be read, moreover, in light of our de-
cision in Dismuke. There, instead of simply relying
on Spells, we considered anew the application of Be-
gay to vehicular fleeing statutes. We specifically held
“that the ‘violent and aggressive’ limitation requires
only that a residual-clause predicate crime be cha-
racterized by aggressive conduct with a similar po-
tential for violence and therefore injury as the enu-
merated offenses.” Dismuke, 593 F.3d at 594. We un-
derstood Chambers as supporting this holding. Id. at
595. We noted as well that, in Howze, we had held
that vehicular fleeing categorically posed a serious
risk of physical injury. Indeed, we reaffirmed that
vehicular fleeing presents a serious risk of physical
injury to another. Id. at 591 n.3. Spells’s holding that
vehicular fleeing is aggressive conduct is not only
undisturbed but reaffirmed by Dismuke. The same
must be said of its holding that:

An individual’s purposeful decision to flee an
officer in a vehicle when told to stop, reflects
that if that same individual were in posses-
sion of a firearm and asked to stop by police,
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[he] would have a greater propensity to use
that firearm in an effort to evade arrest.

Spells, 537 F.3d at 752.

Spells, Dismuke and Sykes make clear that we
stand with the majority of circuits that have held
that intentional vehicular fleeing is a violent felony
within the meaning of the ACCA.21 Accordingly, we
hold that the district court correctly considered the
defendant’s conviction for aggravated vehicular flee-
ing a violent felony for purposes of the ACCA.

C.

Mr. Welch submits that he received ineffective
assistance of counsel, at sentencing and on appeal,
when counsel failed to argue that, under Apprendi v.
New Jersey, 530 U.S. 466 (2000), Mr. Welch’s prior
nonjury juvenile adjudication could not be used to
enhance his sentence beyond the statutory maxi-
mum. To succeed on this claim, Mr. Welch must
demonstrate that (1) counsel’s performance was be-
low an objective standard of reasonableness, and (2)
but for the deficiency, there is a reasonable probabili-
ty that the outcome would have been different.
Strickland v. Washington, 466 U.S. 668, 688, 694
(1984). Because Mr. Welch must satisfy both prongs
in order to prevail, we need not reach the deficiency
inquiry because Mr. Welch has failed to establish
prejudice.

21 See Wise, 597 F.3d 1141, 1147; Young, 580 F.3d at 377-78;
Harrimon, 568 F.3d at 534-35; United States v. West, 550 F.3d
952, 971 (10th Cir. 2008). But see United States v. Tyler, 580
F.3d 722, 726 (8th Cir. 2009); Harrison, 558 F.3d at 1295.
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Initially, the Government argues that Mr. Welch
suffered no prejudice from his counsel’s failure to
raise the issue at sentencing because Mr. Welch
raised the issue pro se. As a result, “[t]he district
court carefully considered the claim but ultimately
rejected it.” Government’s Br. 22. We cannot accept
this argument. In his written objections, Mr. Welch
preserved the issue of whether Almendarez-Torres v.
United States, 523 U.S. 224 (1998), was correctly de-
cided. Additionally, he asked the court to “please
consider that at the age of 16 I was young and re-
miss[ ].” R.18 at 4. At the sentencing hearing, the
court understood Mr. Welch to be arguing that it had
discretion to decline to consider the juvenile offense
and that the offense did not meet the statutory defi-
nition of violent felony; Mr. Welch confirmed this.
There was no specific Apprendi argument with re-
spect to the juvenile offense. We cannot say, there-
fore, that the district court confronted squarely the
issue that Mr. Welch now raises.

In order to show Strickland prejudice, Mr. Welch
must show a reasonable probability that his underly-
ing argument would have been accepted at the sen-
tencing hearing. Strictly speaking, this standard
does not require that we actually decide the merits of
the underlying issue. However, in the context of this
specific issue, considerations of judicial economy
counsel that we address the underlying issue and de-
cide it.

In Apprendi, the Supreme Court held that
“[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to
a jury, and proved beyond a reasonable doubt.” 530
U.S. at 490. Mr. Welch contends that his prior juve-
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nile adjudication, which was not obtained by a jury,
is not a “prior conviction” for Apprendi purposes.22

The majority of circuits that have examined the
question of whether the absence of a jury trial pre-
vents the use of a juvenile adjudication to enhance a
sentence under the ACCA have concluded that there
is no such barrier.23 After studying the opinions of
the circuits that have addressed the matter, we join
the majority.

When the Supreme Court carved out of its hold-
ing in Apprendi an exception allowing for the use of
prior convictions, the Court believed that the proce-
dural safeguards surrounding such a conviction gave
it sufficient reliability that further protections were
not required. Specifically, the Court relied upon the
“certainty that procedural safeguards attached to
any ‘fact’ of prior conviction . . . mitigated the due
process and Sixth Amendment concerns otherwise
implicated in allowing a judge to determine a ‘fact’
increasing punishment beyond the maximum statu-
tory range.” Id. at 488. The Court further said that:

there is a vast difference between accepting
the validity of a prior judgment of conviction
entered in a proceeding in which the defen-
dant had the right to a jury trial and the
right to require the prosecutor to prove guilt
beyond a reasonable doubt, and allowing the

22 Mr. Welch pleaded guilty to his federal offense of conviction.
Because his juvenile adjudication was not charged in the in-
dictment, however, it may not be used to enhance his sentence
if it is subject to the Apprendi rule. Apprendi v. New Jersey, 530
U.S. 466, 476 (2000).

23 The ACCA explicitly permits the use of otherwise qualifying
juvenile convictions to enhance sentences.



35a

judge to find the required fact under a lesser
standard of proof.

Id. at 496.

Our colleagues in the Ninth Circuit were the first
to address whether the Supreme Court’s discussion
in Apprendi barred the use of any juvenile adjudica-
tion to enhance a sentence under the ACCA. See
United States v. Tighe, 266 F.3d 1187 (9th Cir. 2001).
A majority of the panel took the view that the Su-
preme Court intended to bar the use of such juvenile
adjudications. In reaching its conclusion, the Ninth
Circuit found particularly convincing a passage in
the Supreme Court’s opinion in Jones v. United
States, 526 U.S. 227 (1999):

“One basis for that constitutional distinctive-
ness [of prior convictions] is not hard to see:
unlike virtually any other consideration used
to enlarge the possible penalty for an offense
. . . a prior conviction must itself have been es-
tablished through procedures satisfying the
fair notice, reasonable doubt and jury trial
guarantees.”

Tighe, 266 F.3d at 1193 (quoting Jones, 526 U.S. at
249) (brackets and emphasis in Tighe). The Ninth
Circuit concluded that the use of prior convictions to
enhance a sentence “was rooted in the concept that
prior convictions have been, by their very nature,
subject to the fundamental triumvirate of procedural
protections intended to guarantee the reliability of
criminal convictions: fair notice, reasonable doubt
and the right to a jury trial.” Id.

The Ninth Circuit also found guidance in the
passage from Apprendi that we have previously
quoted:
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“There is a vast difference between accepting
the validity of a prior judgment of conviction
entered in a proceeding in which the defen-
dant had the right to a jury trial and the
right to require the prosecutor to prove guilt
beyond a reasonable doubt, and allowing the
judge to find the required fact under a lesser
standard of proof.”

Id. at 1194 (quoting Apprendi, 530 U.S. at 496).

Thus, the court concluded that “ Apprendi’s . . .
‘prior conviction’ exception is limited to prior convic-
tions resulting from proceedings that afforded the
procedural necessities of a jury trial and proof
beyond a reasonable doubt.” Id. Recognizing that ju-
venile adjudications did not typically result from a
jury trial, they were excluded.

The dissenting judge in Tighe took another view.
For the dissent, the language from Jones meant only
that “Congress has the constitutional power to treat
prior convictions as sentencing factors subject to a
lesser standard of proof because the defendant pre-
sumably received all the process that was due when
he was convicted of the predicate crime.” United
States v. Tighe, 266 F.3d 1187, 1200 (9th Cir. 2001)
(Brunetti, J., dissenting). The dissent reasoned that
“where a juvenile received all the process constitu-
tionally due at the delinquency proceeding stage,”
the resulting adjudication could be used to justify an
enhancement because “[t]o hold otherwise would
have required the court ‘to hold that the enhance-
ment of an adult criminal sentence requires a higher
level of due process protection than the imposition of
a juvenile sentence.’ ” Id. at 1198-99 (citation omit-
ted).
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With the benefit of the dialogue initiated by the
thoughtful writings in Tighe, our colleagues in many
other circuits have had subsequent opportunities to
analyze this issue. As we have noted previously, they
have found the dissenting position in Tighe to be
more convincing and, along the way, have refined the
rationale supporting that position. For instance, the
Court of Appeals for the Eighth Circuit expressed
doubt that the Supreme Court in Apprendi intended
to establish a rigid prerequisite for the definition of
the sort of judgment of conviction that would qualify
for the exception to its holding. The Eighth Circuit
noted that “while the Court established what consti-
tutes sufficient procedural safeguards (a right to jury
trial and proof beyond a reasonable doubt), and what
does not (judge made findings under a lesser stan-
dard of proof), the Court did not take a position on
possibilities that lie in between these two poles.”
United States v. Smalley, 294 F.3d 1030, 1032 (8th
Cir. 2002). The Eighth Circuit did not interpret the
Jones passage as establishing a rigid definition of
“prior conviction.” Id. Rather, the Eighth Circuit be-
lieved that the proper inquiry was the overall relia-
bility of a conviction – “whether juvenile adjudica-
tions, like adult convictions, are so reliable that due
process of law is not offended by such an exemption.”
Id. at 1033. The court concluded that juvenile adjudi-
cations qualified for an exemption from the Apprendi
rule because defendants in those proceedings have
the right to notice, the right to counsel, the right to
confront witnesses, the right to proof beyond a rea-
sonable doubt and the privilege against self-
incrimination. Id. In its view, the use of a jury
“would ‘not strengthen greatly, if at all, the fact-
finding function.’ ” Id. (quoting McKeiver v. Pennsyl-
vania, 403 U.S. 528, 547 (1971) (plurality opinion)).
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In the wake of Smalley, several other circuits
have followed the same theme.24 The Fourth Circuit,
for instance, refused to say that the fact-finding
process in a judge-imposed juvenile adjudication was
so suspect that it could not be considered reliable
when employed to enhance a later criminal sentence.
See United States v. Wright, 594 F.3d 259, 264 (4th
Cir. 2010). If a judge-imposed juvenile adjudication is
considered to be a constitutionally sufficient basis for
depriving a juvenile of his liberty for a significant pe-
riod of time, reasoned the court, there is no need to
consider that adjudication “off limits for sentencing
consideration if the same juvenile later violates
§ 924(e)’s armed career criminal prohibition.” Id. “As
a jury is not required in a juvenile adjudication on
the merits, we see no reason to impose such a re-
quirement through the back door by allowing former
juveniles who have subsequently reached adulthood
to overturn their adjudications in subsequent sen-
tencing hearings.” Id. at 263-64; see also United
States v. Crowell, 493 F.3d 744, 750 (6th Cir. 2007)
(“Juvenile adjudications, where the defendant has
the right to notice, the right to counsel, the privilege
against self-incrimination, the right to confront and
cross-examine witnesses, and the right to a finding of
guilt beyond a reasonable doubt, provide sufficient
procedural safeguards to satisfy the reliability re-
quirement that is at the heart of Apprendi.”). This

24 State courts have followed United States v. Smalley, 294 F.3d
1030 (8th Cir. 2002), as well. See State v. Weber, 159 Wash. 2d
252, 149 P.3d 646, 653 (2006); State v. McFee, 721 N.W.2d 607,
619 (Minn. 2006); Ryle v. State, 842 N.E.2d 320, 323 (Ind.
2005); State v. Hitt, 273 Kan. 224, 42 P.3d 732, 740 (2002). But
see State v. Harris, 339 Or. 157, 118 P.3d 236, 246 (2005); State
v. Brown, 879 So. 2d 1276, 1290 (La. 2004).
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same rationale found acceptance in the Third and
Eleventh Circuits. See United States v. Jones, 332
F.3d 688, 696 (3d Cir. 2003) (“It follows that if Lester
Jones was afforded all the procedural safeguards
that he is constitutionally due, the District Court
properly enhanced his sentence pursuant to
the ACCA.”); United States v. Burge, 407 F.3d 1183,
1190 (11th Cir. 2005) (“We base our holding on the
reasoning of our sister circuits in Smalley and
Jones.”).25

We agree with these circuits that a prior juvenile
adjudication is a “prior conviction” under Apprendi.
We do not believe Apprendi or Jones signals the Su-
preme Court’s distrust of the factual integrity of ju-
venile adjudications that conform to the constitu-
tional requirements for such proceedings. See
McKeiver, 403 U.S. at 528; In re Winship, 397 U.S.
358 (1970); In re Gault, 387 U.S. 1 (1967). In this re-
spect, we note that the Court in Apprendi stated:

If a defendant faces punishment beyond that
provided by statute when an offense is com-
mitted under certain circumstances but not
others, it is obvious that both the loss of li-
berty and the stigma attaching to the offense
are heightened; it necessarily follows that the
defendant should not – at the moment the
State is put to proof of those circumstances –
be deprived of protections that have, until
that point, unquestionably attached.

25 The First Circuit also has permitted the use of juvenile adju-
dications to enhance a sentence, but that case does not inform
our inquiry because it confronted a situation where state law
provided juveniles with the right to a jury trial. United States v.
Matthews, 498 F.3d 25, 35 (1st Cir. 2007).



40a

530 U.S. at 484. We believe that this passage is best
read as requiring that a defendant must receive all
the protections to which he is entitled. Prior convic-
tions are not subject to the Apprendi rule if the de-
fendant received all the protections to which he was
constitutionally entitled, and the integrity of the
fact-finding procedures are thereby ensured. There
can be no doubt that the Supreme Court’s jurispru-
dence has been vigilant with respect to the fact-
finding processes of juvenile proceedings. “The same
considerations that demand extreme caution in fact-
finding to protect the innocent adult apply as well to
the innocent child.” Winship, 397 U.S. at 365. Never-
theless, although emphasizing that a “proceeding
where the issue is whether the child will be found to
be ‘delinquent’ and subjected to the loss of his liberty
for years is comparable in seriousness to a felony
prosecution,” Gault, 387 U.S. at 36, the Supreme
Court clearly has held that juvenile adjudications
meet constitutional standards even when they do not
include a jury trial, McKeiver, 403 U.S. at 545-47. We
agree with other circuits that the protections juvenile
defendants receive – notice, counsel, confrontation
and proof beyond a reasonable doubt – ensure that
the proceedings are reliable.

Therefore, because juvenile adjudications are re-
liable, they are not subject to the Apprendi rule. Be-
cause Mr. Welch’s juvenile conviction was admissible
to enhance his sentence under the ACCA, he was not
prejudiced by the failure of his attorney to argue the
contrary. Accordingly, his ineffective assistance of
counsel claim must fail.



41a

Conclusion

Mr. Welch’s prior conviction for the Illinois of-
fense of aggravated fleeing or attempting to elude a
police officer was properly treated as a “violent felo-
ny” under the ACCA, as was his prior juvenile adju-
dication. His sentence therefore was imposed in ac-
cordance with governing legal principles, and the
judgment is accordingly affirmed.

AFFIRMED

POSNER, Circuit Judge, dissenting.

The defendant pleaded guilty to a charge of illeg-
al possession of a gun by a felon, in violation of 18
U.S.C. § 922(g)(1), for which the maximum prison
sentence ordinarily would have been 120 months. 18
U.S.C. § 924(a)(2). But the judge, because he found
that the defendant had prior convictions for three
“violent felonies,” was required by the Armed Career
Criminal Act to impose a sentence of at least 15
years, 18 U.S.C. § 924(e)(1), and did so. We affirmed
in an unpublished order. United States v. Welch, No.
06-3385 (7th Cir. Feb. 21, 2007). The following year
the defendant moved to vacate his sentence under 28
U.S.C. § 2255. One ground of his motion was that his
lawyer had rendered ineffective assistance to him in
failing to challenge the use of two of the “violent fe-
lony” convictions – a juvenile conviction and a convic-
tion for “aggravated fleeing” – to increase his sen-
tence.

There is no doubt that the lawyer was ineffective
in failing on appeal to challenge the use of the juve-
nile conviction. That was a substantial issue, which
had never been resolved by this court, while the only
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other issue he raised on appeal related to drug test-
ing in the period of supervised release that will fol-
low the defendant’s release from prison, an issue of
little consequence in view of the length of his sen-
tence. My colleagues have elided the issue of ineffec-
tive assistance by addressing the merits of the chal-
lenge to the use of the juvenile conviction and hold-
ing that the challenge fails, so that the defendant
wasn’t harmed by the lawyer’s inadequacy. And the
government concedes that the status of aggravated
fleeing under the Armed Career Criminal Act is in-
dependently reviewable under 28 U.S.C. § 2255(f)(3)
in light of the Supreme Court’s decision in Begay v.
United States, 553 U.S. 137 (2008), because, as a re-
sult of that decision, there is “a significant risk that
[the] defendant . . . faces a punishment that the law
cannot impose upon him.” Schriro v. Summerlin, 542
U.S. 348, 352 (2004).

I don’t think that either the juvenile conviction
or the conviction for aggravated fleeing was a convic-
tion of a “violent felony” within the meaning of the
Armed Career Criminal Act.

At age 16 the defendant was adjudged in an Illi-
nois juvenile court to have attempted an armed rob-
bery. He had no right to trial by jury. 705 ILCS
405/5-101(3); People v. Taylor, 221 Ill. 2d 157, 302 Ill.
Dec. 697, 850 N.E.2d 134, 140 (2006). The Supreme
Court had ruled in Apprendi v. New Jersey, 530 U.S.
466, 490 (2000), that “other than the fact of a prior
conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a
reasonable doubt,” unless the defendant waived
these rights. See also Shepard v. United States, 544
U.S. 13, 24-26 (2005); United States v. Browning, 436
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F.3d 780 (7th Cir. 2006). An initial question is
whether the judgment in the defendant’s juvenile-
court proceeding was a “prior conviction” for Appren-
di purposes. Technically it was not a “conviction” at
all, because in Illinois as in other states a juvenile-
court proceeding, though it often results in a period
of confinement (imprisonment by another name), is
not deemed a criminal proceeding. People v. Taylor,
supra, 302 Ill. Dec. 697, 850 N.E.2d at 141. And “be-
cause delinquency proceedings are not criminal pro-
ceedings, not all criminal safeguards have been em-
ployed in the juvenile proceeding. For example, a
minor has no right to a jury trial, in part, because a
jury trial would invest a juvenile proceeding with the
appearance and form of a criminal trial.” In re R.G.,
283 Ill. App. 3d 183, 218 Ill. Dec. 699, 669 N.E.2d
1225, 1227 (1996). Obviously, though, such a pro-
ceeding is more akin to a criminal proceeding than to
a conventional civil proceeding when the minor’s li-
berty is at stake. See id. at 1227-28; see also State v.
Bloomer, 122 Ohio St. 3d 200, 909 N.E.2d 1254, 1266
(2009). It is best described as “quasi-criminal,” as in
In re B.L.D., 113 S.W.3d 340, 351 (Tex. 2003).

The Supreme Court has held that no jury is re-
quired in a juvenile case, even though the outcome of
such a case may well be imprisonment. McKeiver v.
Pennsylvania, 403 U.S. 528 (1971). The Court noted
the “idealistic” hope that the rehabilitation of juve-
nile offenders would be assisted by avoiding the
criminal label and the criminal courts, and while re-
cognizing the failure of the movement to live up to its
ideals, the Court decided not to terminate the expe-
riment by requiring that all elements of criminal
procedure be followed in juvenile proceedings. Id. at
545-51 (plurality opinion).
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But whether a juvenile can be imprisoned on the
basis of findings made by a juvenile-court judge ra-
ther than by a jury is different from whether a “con-
viction” so procured (if it should even be called a
“conviction”) is the kind of “prior conviction” to which
the Court referred in Apprendi, namely a conviction
that can be used to jack up a person’s sentence
beyond what would otherwise be the statutory max-
imum. The government doesn’t even argue that it
should be usable for this purpose; its entire argu-
ment is that because all but one of the circuits to
have opined on the issue deem a juvenile-court “con-
viction” a “prior conviction” within the meaning of
Apprendi – compare United States v. Crowell, 493
F.3d 744, 749-51 (6th Cir. 2007); United States v.
Burge, 407 F.3d 1183, 1187-91 (11th Cir. 2005);
United States v. Jones, 332 F.3d 688, 696 (3d Cir.
2003); and United States v. Smalley, 294 F.3d 1030,
1031-33 (8th Cir. 2002); see also United States v.
Matthews, 498 F.3d 25, 32-36 (1st Cir. 2007), with
United States v. Tighe, 266 F.3d 1187, 1191-95 (9th
Cir. 2001) – the failure of the defendant’s lawyer to
raise the issue didn’t hurt the defendant because we
would be unlikely to reject the majority position.
That is a feeble argument, since our court does not
mechanically decide a case on the basis of the circuit
scorecard, without independent consideration of the
issues.

The sentence I quoted from Apprendi implies
that a prior conviction used to increase the length of
the sentence must be the outcome of a proceeding in
which the defendant had a right to have a jury de-
termine his guilt. Otherwise why does the Supreme
Court require that any fact, as distinct from a convic-
tion, used to enhance a sentence be a fact found by a
jury (unless of course the defendant waived a jury)?
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Why didn’t the Court just say that the fact must be
found by a reliable means? Why in Jones v. United
States, 526 U.S. 227, 249 (1999), decided the year be-
fore Apprendi, had the Court said that “one basis for
that constitutional distinctiveness [of prior convic-
tions] is [that] unlike virtually any other considera-
tion used to enlarge the possible penalty for an of-
fense . . . a prior conviction must itself have been es-
tablished through procedures satisfying the fair no-
tice, reasonable doubt and jury trial guarantees”
(emphasis added)?

The Court in Apprendi did not take this back
when it said that “if a defendant faces punishment
beyond that provided by statute when an offense is
committed under certain circumstances but not oth-
ers, it is obvious that both the loss of liberty and the
stigma attaching to the offense are heightened; it
necessarily follows that the defendant should not –
at the moment the State is put to proof of those cir-
cumstances – be deprived of protections that have,
until that point, unquestionably attached.” 530 U.S.
at 484 (emphasis added). The defendant in this case
was not “deprived of protections” that had attached
to his juvenile-court proceeding. But that is not
enough. The Court in Apprendi, unwilling to overrule
Almendarez-Torres v. United States, 523 U.S. 224
(1998), which permitted recidivist enhancements
without requiring a trial in the new case to deter-
mine the defendant’s guilt of an offense used to en-
hance his sentence, created a narrow exception to the
requirement that facts that increase the statutory
maximum sentence must be determined by a jury.
The exception requires that the defendant’s convic-
tion of the prior offense have been established by a
process in which he had had a right to a jury. The de-
fendant in this case didn’t have that right.
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The constitutional protections to which juveniles
have been held to be entitled have been designed
with a different set of objectives in mind than just
recidivist enhancement. So the mere fact that a ju-
venile had all the process he was entitled to doesn’t
make his juvenile conviction equivalent, for purposes
of recidivist enhancements, to adult convictions.

Suppose a military commission convicted a sus-
pected terrorist of a military crime, in a proceeding
in which the defendant had not been entitled to all
the rights he would have been entitled to in a con-
ventional criminal proceeding, such as the right to a
jury. Would it follow that because he had received all
the rights to which military law entitled him, his
conviction could be used to enhance a later conviction
of a conventional crime? To answer in the affirmative
would stretch Apprendi awfully far.

The Supreme Court’s opinion in McKeiver had
acknowledged that the juvenile courts are a mess,
and subsequent research confirms that their noncri-
minal “convictions” may well lack the reliability of
real convictions in criminal courts. Steven A. Drizin
& Greg Luloff, “Are Juvenile Courts a Breeding
Ground for Wrongful Convictions?” 34 N. Ky. L. Rev.
257 (2007); Barry C. Feld, “The Constitutional Ten-
sion Between Apprendi and McKeiver: Sentence En-
hancements Based on Delinquency Convictions and
the Quality of Justice in Juvenile Courts,” 38 Wake
Forest L. Rev. 1111, 1161-77 (2003); Martin Guggen-
heim & Randy Hertz, “Reflections on Judges, Juries,
and Justice: Ensuring the Fairness of Juvenile De-
linquency Trials,” 33 Wake Forest L. Rev. 553, 564-
82 (1998); Bluhm Legal Clinic, “Why Youth Contri-
butes to Wrongful Convictions,” http://cwcy.org/Why
Youth Contributes.aspx (visited Apr. 8, 2010). We
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learn from this literature that lawyers in juvenile
courts are overloaded with cases, that they often fail
to meet with their clients before entering a guilty
plea and often rely on parents and on the child de-
fendant himself to contact witnesses, and that they
rarely file pretrial motions. And because the philoso-
phy on which the juvenile court system was founded
emphasizes protecting the “best interests of the
child” and rehabilitating rather than punishing the
child, the culture of the juvenile courts discourages
zealous adversarial advocacy even though in its cur-
rent form the juvenile justice system is much more
punitive than its founders envisaged. Lawyers also
appear to be reluctant to appeal juvenile cases and to
seek postconviction relief; heavy caseloads, a preva-
lent view that appeals undermine the rehabilitation
process, and an absence of awareness among juve-
niles of their appeal rights are the likely reasons for
this reluctance.

Of particular relevance to Apprendi, the litera-
ture finds that judges are more likely to convict in
juvenile cases than juries are. They are exposed to
inadmissible evidence; they hear the same stories
from defendants over and over again, leading them
to treat defendants’ testimony with skepticism; they
become chummy with the police and apply a lower
standard of scrutiny to the testimony of officers
whom they have come to trust; and they make their
decisions alone rather than as a group and so their
decisions lack the benefits of group deliberation. It
would be hasty to conclude that juvenile-court judges
are more prone to convict the innocent than juries
are. But if it is true that juvenile defendants fare
worse before judges than they would before juries – if
there is reason to think that trial by jury would alter
the outcomes in a nontrivial proportion of juvenile
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cases – one cannot fob off the Apprendi argument
with the observation that a jury makes no difference.

Only the Supreme Court can decide authorita-
tively what its decisions mean. But the government’s
inability to give a reasoned basis for that position is
telling, and the better view, I believe, is that a juve-
nile court “conviction” is not usable for enhancing a
federal sentence.

As for the defendant’s second supposed “violent
felony” – “aggravated fleeing” – the other circuits are
split over its proper classification. Compare United
States v. Wise, 597 F.3d 1141, 1148 (10th Cir. 2010);
United States v. LaCasse, 567 F.3d 763, 765-67 (6th
Cir. 2009); United States v. Harrimon, 568 F.3d 531,
534-37 (5th Cir. 2009); see also United States v. Hud-
son, 577 F.3d 883 (8th Cir. 2009), holding that it is a
violent felony, with United States v. Harrison, 558
F.3d 1280, 1290-96 (11th Cir. 2009), and United
States v. Tyler, 580 F.3d 722, 724-26 (8th Cir. 2009),
holding that it is not; see also United States v. Riv-
ers, 595 F.3d 558, 564-65 (4th Cir. 2010). (Tyler,
which did not cite Hudson, created a split within the
Eighth Circuit.) Wise, Hudson, and Tyler are applica-
tions of section 4B1.2 of the federal sentencing guide-
lines rather than of the Armed Career Criminal Act,
but “crime of violence” in the guidelines section is in-
terpreted identically to “violent felony” in the Act.
United States v. Templeton, 543 F.3d 378, 380 (7th
Cir. 2008).

Our court has lined up with the courts that deem
“aggravated fleeing” a “violent felony” within the
meaning of the Armed Career Criminal Act. United
States v. Sykes, 598 F.3d 334, 335 (7th Cir. 2010);
United States v. Dismuke, 593 F.3d 582, 590-96 (7th
Cir. 2010); United States v. Spells, 537 F.3d 743, 747-
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53 (7th Cir. 2008). These decisions are questionable
in light of Chambers v. United States, ___ U.S. ___,
129 S. Ct. 687 (2009), where the Supreme Court held
that the form of “escape” that consists merely of fail-
ing to report to prison on schedule to begin serving
one’s sentence is not a “violent felony.” Neither is a
walkaway escape. See, e.g., United States v. Hart,
578 F.3d 674, 680-81 (7th Cir. 2009); United States v.
Templeton, supra, 543 F.3d at 383; United States v.
Lee, 586 F.3d 859, 868-74 (11th Cir. 2009); United
States v. Hopkins, 577 F.3d 507, 512-15 (3d Cir.
2009); United States v. Charles, 576 F.3d 1060, 1066-
69 (10th Cir. 2009).

Typically the walkaway escapee begins his flight
on foot but soon switches to a vehicle, while in ag-
gravated fleeing a person disregards a signal or
command from a police officer in a police car to pull
over. Sometimes he flees at a dangerously high
speed, but the offense in Illinois requires only that in
the course of flight he disobey at least two “official
traffic control devices.” 625 ILCS 5/11-204.1(a)(4).
That includes not only red lights and stop signs but
also such less imperative traffic control devices as
signs that say “slow down,” “yield right of way,” and
“no right turn on red light between 7 a.m. and 7
p.m.”

Aggravated fleeing is more dangerous on average
than walkaway escapes or failures to report, but we
know from Begay v. United States, supra, that dan-
gerousness is not enough to render a crime a “violent
felony.” Begay involved driving under the influence
of alcohol or drugs, and the Court held that such
conduct is not a violent felony even though it is dan-
gerous. Is aggravated fleeing more dangerous? When
it takes the form of running a couple of stop signs,
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perhaps late at night when there is no other traffic
on the road, it may well be less dangerous than the
average DUI case. Who knows? But in any event,
Begay requires that the offense not only create a
danger comparable to the dangers created by the of-
fenses enumerated in the Armed Career Criminal
Act (arson, burglary, extortion, and use of explosives
to commit a crime) but also further resemble them in
involving “purposeful, violent, and aggressive” con-
duct.

The test is difficult to apply. It is unclear what
“aggressive” adds to “violent” (the Court didn’t say),
except in a case of defensive use of force, which ordi-
narily is not criminal at all, although it can be, as in
a case in which a person is unreasonable in believing
(though it is an honest belief) that he must use dead-
ly force to defend himself. It is not even clear what
“purposeful” adds to the definition of “violent felony”
since even strict-liability crimes are “purposeful” in
the sense that a deliberate act is involved. Sex with
an underage girl is a crime even if the perpetrator
thinks her of age, but the sexual act itself is delibe-
rate.

Thus I don’t agree that just because the defen-
dant intended to flee from the police his action was
“purposeful” within the meaning of the Supreme
Court’s formula. Given that the purpose of the catch-
all provision in the Armed Career Criminal Act is to
enable courts to identify crimes that are similar to
the enumerated ones, “purposeful” should be inter-
preted to mean trying to harm a person’s person or
property, which is characteristic of the enumerated
crimes. Burglary requires proof of intent to commit a
crime following unlawful entry, arson proof of intent
to destroy property without legal authority, extortion
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proof of intent to obtain another person’s property by
a threat. These crimes do not merely create a risk of
harm, as aggravated fleeing does.

It’s not that the enumerated crimes necessarily
are motivated by a desire to hurt anyone. The crimi-
nal may simply want the victim’s property. (In an ar-
son case, the victim is often an insurance company –
and arsonists don’t dislike insurance companies – ra-
ther the contrary!) But to get what he wants he has
to harm the victim; purpose to harm is intrinsic to
the crime although it often is not the motive. That is
not true in a flight case any more than it is true in a
DUI case. In both the perpetrator is behaving in a
dangerous manner but in neither is he trying to take
anything from anyone or otherwise harm anyone.
And “although the [fleeing] statute does require in-
tent, the required mental state is only intent to be
free of custody, not intent to injure or threaten any-
one. It is easy to violate [such a statute] without in-
tending or accomplishing the destruction of property
or acting in an aggressive, violence-provoking man-
ner that could jeopardize guards or bystanders.”
United States v. Templeton, supra, 543 F.3d at 383.

Dismuke calls aggravated fleeing “aggressive”
because it involves defiance of authority. 593 F.3d at
595. But that is true of all escapes – the point of
Chambers was that we can’t treat all escapes alike.
Dismuke calls fleeing “active” rather than “passive,”
id., but all actions are active, yet most are not ag-
gressive. To fail to report to prison when ordered is
to defy the authority of the sentencing judge and the
Bureau of Prisons. Many acts of civil disobedience
are emphatically active and defiant of authority at
their core, but are miles away from being aggressive.
Dismuke notes the possibility of a future confronta-
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tion with authority but that is also a likely conse-
quence of a walkaway escape or a failure to report
and is an especially likely consequence of many acts
of civil disobedience. Adopting a rule that would ex-
clude from the category of “violent felony” a crime
that while it may be dangerous does not involve any
intention of harming anyone would go some distance
toward clarifying the meaning of “violent felony” and
by doing so perhaps check the avalanche of litigation
over that meaning.

Echoing Dismuke, the majority opinion in the
present case tries to distinguish fleeing from an of-
ficer from a walkaway escape or failure to report by
describing each of the latter offenses as a “passive
crime characterized by inaction,” which might not be
detected or provoke an immediate pursuit, in con-
trast to “vehicular fleeing [which] necessarily in-
volves affirmative action on the part of the perpetra-
tor” and “challenges the immediate authority of the
police officer and calls on the officer to give imme-
diate chase.” But both a walkaway escape and a fail-
ure to report are challenges to authority; and while
the failure to report does involve “inaction” rather
than (affirmative) action, a walkaway escape does
not. I don’t understand what “immediate authority”
means and I disagree that the fleer “call[s] on the of-
ficer to give immediate chase”; he would much prefer
that the officer not give chase and doubtless in some
cases the officer does not.

Only the Supreme Court can resolve the issues
presented in this appeal. But pending the Court’s in-
tervention I am persuaded that the defendant’s sen-
tence is illegal.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS,

URBANA DIVISION

Devin WELCH, Petitioner,
v.

UNITED STATES of America, Respondent.

No. 08-CV-2051.

July 21, 2008.

OPINION

MICHAEL P. McCUSKEY, Chief Judge.

On February 25, 2008, Petitioner Devin Welch
filed a Motion to Vacate, Set Aside, or Correct Sen-
tence Pursuant to 28 U.S.C. § 2255, along with a
Memorandum of Law in Support (# 1). On April 3,
2008, the Government filed its Response (# 4), and on
June 17, 2008, Petitioner filed a Reply (# 7). For the
reasons that follow, Petitioner’s motion is DENIED
in part and GRANTED in part.

BACKGROUND

On September 8, 2005, Petitioner was indicted on
a charge of unlawful possession of a firearm by a fe-
lon, in violation of 18 U.S.C. § 922(g)(1). On Novem-
ber 16, 2005, Petitioner pled guilty to the charge in
the indictment. At sentencing, it was determined
that Petitioner had four prior convictions that would
qualify him as an Armed Career Criminal (ACC) un-
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der the provisions of 18 U.S.C. § 924(e)(1). Petitioner
had prior convictions for attempted armed robbery
(committed as a juvenile), aggravated fleeing, and
two aggravated batteries, one of which stemmed
from an incident where Petitioner spit on a hospital
employee. The court chose not to rely on the spitting
conviction, holding that Petitioner still had the re-
quisite three violent felony convictions necessary to
qualify as an ACC. Petitioner was sentenced by this
court to 180 months imprisonment, the statutory
mandatory minimum sentence.

ANALYSIS

Petitioner asserts several interwoven claims.
First, Petitioner argues that this court improperly
dele-gated authority to the Probation office with re-
gards to the number and range of drug-tests to which
Petitioner is to be subject during supervised release,
and that defense counsel was ineffective in failing to
raise this issue at sentencing. Next Petitioner argues
that two of his prior offenses should not have been
considered when calculating his sentence as an ACC,
and that counsel was ineffective in failing to chal-
lenge the characterization of those offenses. Finally,
Petitioner contends that his appellate counsel was
ineffective in failing to challenge on direct appeal the
finding that he qualified as an ACC.

A § 2255 motion to vacate, set aside or correct a
sentence is “neither a recapitulation of nor a substi-
tute for a direct appeal.” Daniels v. United States, 26
F.3d 706, 711 (7th Cir. 1994), quoting Belford v.
United States, 975 F.2d 310, 313 (7th Cir. 1992).
Constitutional errors not raised on direct appeal may
not be raised in a § 2255 motion unless Petitioner
can show cause for failing to raise the issue on ap-
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peal and that Petitioner suffered prejudice as a re-
sult of the default, or else that “a fundamental mis-
carriage of justice” would result from failing to con-
sider the claim. McCleese v. United States, 75 F.3d
1174, 1177 (7th Cir. 1996).

To establish ineffective assistance of counsel, Pe-
titioner must demonstrate that his counsel’s repre-
sentation: (1) fell below an objective standard of rea-
sonableness; and (2) that the attorney’s deficient per-
formance prejudiced the Petitioner. McDowell v.
Kingston, 497 F.3d 757, 761 (7th Cir. 2007) citing
Strickland v. Washington, 466 U.S. 668, 690, 694
(1984). In evaluating counsel’s performance, “a court
must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable
professional assistance; that is, the defendant must
overcome the presumption that, under the circums-
tances, the challenged action ‘might be considered
sound trial strategy.’ ” Strickland, 466 U.S. at 689,
quoting Michel v. State of Louisiana, 350 U.S. 91,
101 (1955). To establish the prejudice prong, Peti-
tioner must show that there is a reasonable likelih-
ood that, “but for counsel’s unprofessional errors, the
result of the proceeding would have been different.”
Strickland, 466 U.S. at 687. Petitioner’s claim fails if
he fails to establish either the reasonableness or pre-
judice prong of the Strickland test.

Petitioner asserts that drug-testing requirements
that were a condition of his release were improperly
delegated to the probation office. The government
concedes that, according to the Seventh Circuit’s
holding in United States v. Bonanno, 146 F.3d 502,
511 (7th Cir. 1998), the responsibility for deter-
mining the number or range of drug tests to which a
defendant must submit falls to the district court and
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cannot be delegated to the probation office. The Gov-
ernment accordingly recommends, and this court
agrees, that the proper remedy is to strike the word
“testing” in the second sentence of Special Conditions
of Supervision # 2 and replace it with “not more than
six tests per month.” This amendment clarifies that
the Court has specifically ordered the range of drug
tests to which the Petitioner must submit, and rend-
ers Petitioner’s drug-testing requirements identical
to the language that the Probation office now re-
commends in all cases involving drug-testing as a
condition of supervised release. Petitioner’s motion is
granted, to the extent that his sentence, in this re-
gard only, is vacated and an amended special condi-
tion is imposed that corrects for the improper delega-
tion of authority to the probation office.

Petitioner next contends that he was improperly
classified as an ACC, and that his lawyer was inef-
fective in failing to challenge this classification at
sentencing. To qualify as an ACC pursuant to 18
U.S.C. § 924(e)(1) (ACCA), a defendant must possess
three prior convictions for a violent felony or a se-
rious drug offense. Because Petitioner was deter-
mined at sentencing to have three prior qualifying of-
fenses, he was sentenced as an ACC. At his sentenc-
ing hearing Petitioner objected, pro se, to the charac-
terization of several of his prior convictions as
predicate offenses under the ACCA, but the issue
was not raised on direct appeal. Petitioner now chal-
lenges two of those three determinations.

At sentencing, the court determined that Peti-
tioner’s juvenile conviction for attempted armed rob-
bery did qualify as a violent felony. Relying heavily
on the Ninth Circuit’s decision in United States v.
Tighe, 266 F.3d 1187 (9th Cir. 2001), Petitioner con-
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tends that this conviction should not qualify him for
classification as an ACC since it did not result from a
jury trial, and that his lawyer was ineffective in fail-
ing to raise this claim at sentencing. In Apprendi v.
New Jersey, 530 U.S. 466, 490 (2000), the Supreme
Court held that, “other than the fact of a prior con-
viction, any fact that increases the penalty for a
crime beyond the statutory minimum must be sub-
mitted to a jury, and proved beyond a reasonable
doubt.” In Tighe, the Ninth Circuit held that the
prior conviction exception in Apprendi did not cover
juvenile adjudications, asserting that “the fundamen-
tal triumvirate of procedural protections,” namely
fair notice, reasonable doubt, and a jury trial, must
be in place before an adjudication can qualify for an
Apprendi exception. Tighe, 266 F.3d at 1193-1194.

Since Tighe, every other Court of Appeals to con-
sider the issue has rejected the Ninth Circuit’s rea-
soning and concluded that juvenile adjudications can
count as predicate offenses for ACCA purposes. See
United States v. Matthews, 498 F.3d 25, 34-36 (1st
Cir. 2007); United States v. Crowell, 493 F.3d 744,
750-751 (6th Cir. 2007); United States v. Burge, 407
F.3d 1183, 1190-91 (11th Cir. 2005); United States v.
Jones, 332 F.3d 688, 696 (3rd Cir. 2003); United
States v. Smalley, 294 F.3d 1030, 1033 (8th Cir.
2002). Noting that there is no constitutional right to
a jury trial in a juvenile court’s adjudicative stage,
the Third Circuit held that, “[a] prior nonjury juve-
nile adjudication that was afforded all constitutional-
ly-required procedural safeguards can properly be
characterized as a prior conviction for Apprendi pur-
poses.” Jones, 332 F.3d at 696.

The Seventh Circuit has yet to make a determi-
nation on this issue, and this court does not feel that
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it is necessary to do so here. Unlike the cases cited
from other circuits, this is not a direct appeal, but a
motion to vacate a sentence under § 2255, in which
Petitioner’s principal claim is ineffective assistance
of counsel.1 An assessment of counsel’s performance
must rest on the state of the law when Petitioner
was sentenced. See Hardamon v. United States, 319
F.3d 943, 948 (7th Cir. 2003). The Government is
correct in asserting that, at the time of Petitioner’s
August 2006 sentencing, three circuits had already
rejected the holding of Tighe, and reaffirmed the
prior conviction exception to Apprendi for juvenile of-
fenses. Thus, it was not outside the range of reason-
able professional behavior for Petitioner’s counsel to
choose not to challenge the characterization of Peti-
tioner’s juvenile conviction in light of the fact that
the Ninth Circuit stood, and still stands, alone
among the circuits in refusing to recognize such
crimes as predicate offenses.

In addition, Petitioner cannot show prejudice
based on counsel’s failure to challenge the status of
his juvenile conviction at sentencing, since Petitioner
himself raised these concerns, and they were fully
heard by the court. The record shows that the court
specifically indicated to Petitioner that, while the is-
sue was not resolved in his favor, he had successfully
preserved the issue of the constitutionality of his
sentence, including the status of his prior juvenile of-
fense, for challenge on appeal. Petitioner’s claim of
ineffective assistance of counsel on this point thus

1 Petitioner’s has procedurally defaulted a consideration of the
claim on the merits, having failed to raise the issue on direct
appeal. Petitioner counters that he has cause for his failure to
raise the issue on appeal, namely the ineffective assistance of
his appellate counsel. This court rejects that claim, however.
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fails both the prejudice and the reasonableness prong
of the Strickland standard.

Petitioner also challenges the determination that
his Cook County conviction for aggravated flee-
ing/eluding a police officer qualified as a violent felo-
ny for ACC purposes. In contrast to Petitioner’s cha-
racterization of this type of charge as merely a se-
rious traffic offense, the Seventh Circuit held in
United States v. Howze, 343 F.3d 919, 921 (7th
Cir2003) that flights to avoid arrest are categorically
crimes of violence because they involve serious po-
tential risk of injury to another. Noting that flight to
avoid apprehension may in fact present more risk of
violence than escape attempts, which are regarded as
violent crimes for ACCA purposes, the Seventh Cir-
cuit reasoned, “[b]ystanders are in particular jeopar-
dy. Collisions between fleeing vehicles and pede-
strians or others who get in the way are common.”
Howze, 343 F.3d at 921. Thus, although Petitioner is
correct that the Seventh Circuit has not specifically
determined that the crime as defined in Illinois law
qualifies as a violent felony for ACC purposes, the
categorical language of the holding in Howze, and the
similarity between the Wisconsin statue at issue in
that case and the Illinois statue under which Peti-
tioner was charged, lead to a determination that this
court was indeed correct in interpreting Petitioner’s
aggravated fleeing offense as a violent felony.2

2 Petitioner also appears to have procedurally defaulted this
claim by not raising it in his direct appeal. This court agrees
with the government that, whether this issue is considered on
the merits, or is construed as a claim of ineffective assistance of
counsel, Petitioner’s claim fails.
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With regards to Petitioner’s claim of ineffective
assistance of counsel, at the time of Petitioner’s sen-
tencing there was very little in the case law to sug-
gest that an objection to the categorization of the ag-
gravated fleeing charge as a violent felony was likely
to succeed, given the holding in Howze, Thus, it was
not unreasonable for Petitioner’s defense counsel to
choose not to raise this issue at Petitioner’s sentenc-
ing hearing. Moreover, Petitioner cannot demon-
strate the necessary prejudice based on counsel’s
failure to challenge the categorization of the fleeing
offense as violent felony, since Petitioner himself
raised this issue, and the sentencing court rejected
it. Because he cannot demonstrate prejudice, Peti-
tioner’s claim of ineffective assistance of counsel
fails.

Petitioner finally asserts that his appellate coun-
sel was ineffective in failing to challenge the sentenc-
ing court’s determination that his prior offenses
qualified him as an ACC. In a related claim, Peti-
tioner argues that appellate’s counsel’s ineffective
assistance provides the necessary cause to bar a pro-
cedural default of those claims. Even if Petitioner
can demonstrate cause for the procedural default,
however, he cannot demonstrate prejudice. Admit-
tedly there is no controlling authority directly ad-
dressing the question of whether juvenile offenses in
nonjury adjudications count as violent felonies under
the ACCA, nor has the Seventh Circuit, to date,
ruled that flight to avoid apprehension, under the Il-
linois statue, should qualify. However, the case law
that does exist leans heavily towards the conclusion
that this court was correct in finding that both of-
fenses did qualify Petitioner for an enhanced sen-
tence under the ACCA. The case law is clear that an
attorney’s failure to anticipate changes in existing
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law does not rise to the level of constitutional ineffec-
tiveness. See Lily v. Gilmore, 988 F.2d 783, 786 (7th
Cir. 1993) (holding that the Sixth Amendment does
not require counsel to forecast changes or advances
in the law). Because Petitioner has not demonstrated
that a constitutional challenge to the district court’s
characterization of his prior offenses as violent felo-
nies was likely to succeed, he has not shown that he
was prejudiced by his appellate counsel’s failure to
raise the issue on appeal. Because there was no pre-
judice, his claim of ineffective assistance of counsel
fails. Likewise, Petitioner’s constitutional challenge
to the characterization of his prior offenses is proce-
durally defaulted because Petitioner has not demon-
strated that he suffered prejudice as a result of the
default, nor has he shown that failing to consider
these issue on the merits would lead to a fundamen-
tal miscarriage of justice.

IT IS THEREFORE ORDERED:

(1) Petitioner’s Motion to Vacate, Set Aside, or
Correct Sentence Pursuant to 28 U.S.C. § 2255 (# 1)
is DENIED in part and GRANTED in part.

(2) Petitioner’s Motion (# 1) is granted solely to
the extent that his sentence is vacated regarding the
improper delegation to the probation office of the
drug-testing requirements that were a condition of
his release. Accordingly, this court orders that the
judgment entered in Case NO. 05-CR-20038 is cor-
rected so that the word “testing” in the second sen-
tence of Special Conditions of Supervision # 2 is re-
placed with “not more than six tests per month.” Pe-
titioner’s (# 1) motion is denied in all other respects.

(3) This case is terminated.
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