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STATEMENT OF JURISDICTION TC \l "1"

This Court has jurisdiction over this matter pursuant to 42 Pa.C.S. §702(b), which provides jurisdiction over interlocutory appeals by permission.  On May 12, 2010, the Honorable Dominick Motto, of the Lawrence Country Court of Common Pleas, amended the Order of the Court dated March 29, 2010 to provide that the said Order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the Order may materially advance the ultimate termination of the matter.  This Court granted the Motion for Permission to Appeal Interlocutory on July 27, 2010.

ORDERS IN QUESTION  TC \l "1"

Jordan Brown appeals from the following Orders entered by the Honorable Dominick Motto, of the Lawrence County Court of Common Pleas:

1.
March 29, 2010


AND NOW, this 29th day of March, 2010, for the reasons set forth in the accompanying Opinion of even date herewith, and after a thorough review of the existing record, it is ORDERED, ADJUDGED and DECREED that the Defendant’s Petition for Transfer From Criminal Court to Juvenile Court is DENIED. 


The case is placed on the May 2010 trial list.







BY THE COURT:







Dominick Motto, P.J. 

2.
May 12, 2010


AND NOW, this 12th day of May, 2010, after consideration of the Defendant’s Application to Amend Order to Include Statement Specific Specified in 42 Pa.C.S. 702(b), and after consideration of the arguments of counsel, although the Court specifically stated that it is not concluding as a matter of law a child must confess in order to be decertified to juvenile court, and that any discussion by the court of the relationship between taking responsibility for the underlying offense and rehabilitation was solely in reference to addressing and evaluating the evidence on that issue, including expert testimony presented by the Defendant himself, and this Court not having found factually that Defendant must confess in order to be rehabilitated; nevertheless, the Court finds that there exists no Pennsylvania appellate authority that has ever addressed defendant’s right against self-incrimination in the context of a proceeding to decertify a criminal case to juvenile court. Accordingly, Defendant’s Application to Amend Order to Include Statement Specified in 42 Pa.C.S.A. § 702(b) is GRANTED and the Order of the Court dated March 29, 2010 is AMENDED to provide that the said Order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the Order may materially advance the ultimate termination of the matter.







BY THE COURT:







Dominick Motto, P.J. 

STATEMENT OF THE SCOPE AND STANDARD OF REVIEW TC \l "1"

Amici adopt the statement of the scope and standard of review as articulated by Appellant, Jordan Brown.

STATEMENT OF THE QUESTION INVOLVED TC \l "1"

The question involved is whether, at the pre-adjudicative stage, the Court may base a decision under 42 Pa.C.S. §6322 that a child is not amenable to treatment and therefore that the case should not be transferred to the juvenile system, on the fact that the child has not admitted to committing the offense prior to the decertification hearing.  This issue involves a question regarding the presumption of innocence and the fundamental right against self-incrimination guaranteed the accused under both the United States and the Pennsylvania Constitutions.

STATEMENT OF THE CASE TC \l "1"

Amici adopt the statement of the case as articulated by Appellant, Jordan Brown.

INTEREST OF AMICI CURIAE TC \l "1"

The Campaign for Youth Justice (CFYJ) is a national organization created to provide a voice for youth prosecuted in the adult criminal system.  The organization is dedicated to ending the practice of trying, sentencing, and incarcerating youthful offenders under the age of 18 in the adult criminal justice system and is working to improve conditions within the juvenile justice system.  CFYJ raises awareness of the negative impact of prosecuting youth in the adult criminal justice system and of incarcerating youth in adult jails and prisons and promotes researched-based, developmentally-appropriate rehabilitative programs and services for youth as an alternative.  CFYJ also provides research, training and technical assistance to juvenile and criminal justice system stakeholders, policymakers, researchers, nonprofit organizations, and family members interested in addressing the unique needs of youth prosecuted in the adult system.

The Defender Association of Philadelphia is an independent, non-profit corporation created in 1934 by a group of Philadelphia lawyers dedicated to the ideal of high quality legal services for indigent criminal defendants.  Today some two hundred and fifteen full-time Association attorneys represent clients in adult and juvenile state and federal trial and appellate courts and at civil and criminal mental health hearings as well as at state and county violation of probation/parole hearings.  Association attorneys also serve as the child advocate in neglect and dependency court.  The Association attorneys have represented numerous juveniles who have been given sentences of life imprisonment without parole when found guilty in adult court of either intentional or felony murder.  The constitutionality of such sentences has been challenged at the trial level and at the appellate level by Association lawyers.  The Association regularly appears as amicus counsel in the Pennsylvania Superior and Supreme Courts.


The Pennsylvania Prison Society, founded in 1787, is the oldest prison reform agency in the world.  For over 200 years, the Prison Society has provided services to Pennsylvania prisoners and their families and advocated for a more just, humane, and constructive criminal justice system.  Early advocacy efforts, for example, led to the separation of men, women, and children in prison.  Currently, through members, staff, and volunteers the Prison Society conducts re-entry classes, life skills sessions, family visits with loved ones in prison via video conferencing and busing, peer support groups, and sessions for school children impacted by parental incarceration.  The organization addresses legislative and policy issues including juveniles sentenced to life in prison without the possibility of parole, women offenders, and criminal sentencing generally.  The Society does its work through coalitions, publications, and public education sessions.  The Prison Society’s Juvenile Life without Parole Subcommittee has been instrumental in organizing and working with the statewide JLWOP coalition and in drafting legislation and seeking support for parole opportunities for those who were juveniles at the time of their arrest. 


Professor Jeffrey Shook is Assistant Professor of Social Work and Affiliated Assistant Professor of Law at the University of Pittsburgh.  Dr. Shook’s research involves the intersection of law, policy, and practice in the lives of children and youth with a focus on the transfer of juveniles to the adult criminal justice system, the consequences of treating juveniles as adults in the justice system, and the movement of youth across child serving systems.  He has published articles in numerous social work, criminal justice, and law journals and co-edited a recent book, Childhood, Youth, and Social Work in Transformation: Implications for Policy and Practice.  His specific interest in this case stems from his research on transfer decisions and the consequences of incarcerating young people in adult prisons, which concludes that transfer of young children into the adult criminal system does not adequately account for the developmental differences, especially among young offenders.  


Professor Elizabeth Scott is the Harold R. Medina Professor of Law at Columbia Law School and was a co-founder of the Center for Children, Families and the Law at the University of Virginia. Her considerable interdisciplinary scholarship on adolescent decision-making and juvenile delinquency is a critical resource for policymakers and scholars nationwide as they consider how the criminal or juvenile justice systems should handle juvenile offenders.With Laurence Steinberg she is co-author of the prize-winning book Rethinking Juvenile Justice published in 2008.


Professor Barry C. Feld is University of Minnesota Law School's first Centennial Professor of Law. Dr. Feld received his B.A. degree from the University of Pennsylvania, his law degree from the University of Minnesota Law School, and a Ph.D. degree in sociology from Harvard University.  Dr. Feld is one of the nation's leading scholars of juvenile justice. He was a Reporter for the American Bar Association-Institute of Judicial Administration Juvenile Justice Standards Project. He has served as a member of the Minnesota Department of Corrections Special Committee on Serious Juvenile Offenders, on the Hennepin County Juvenile Justice Task Force, the Minnesota Supreme Court Advisory Committee on Legal Representation of Juveniles, the Minnesota Juvenile Justice Task Force, as Co-Reporter for the Minnesota Supreme Court's Juvenile Court Rules Advisory Committee, and the American Bar Association’s Juvenile Justice Due Process Advisory Board. Dr. Feld is a member of the American Law Institute and a Fellow of the American Society of Criminology.


The Center on Wrongful Conviction of Youth (CWCY) is part of Northwestern University School of Law’s Bluhm Legal Clinic and is a joint project of two of the Clinic’s highly acclaimed Centers: the Children and Family Justice Center and the Center on Wrongful Convictions of Youth.  The CWCY’s unique mission is to uncover and remedy wrongful convictions of youth, as well as to promote public awareness and support for nationwide initiatives – such as efforts to reduce juvenile false confessions and false guilty pleas – aimed at preventing future wrongful convictions in the juvenile justice system.  In so doing, the CWCY works with experienced juvenile attorneys and wrongful conviction experts across the nation on a daily basis.  Most recently, CWCY attorneys secured the exoneration and release of Thaddeus Jimenez, a young man who was arrested at age thirteen and sentenced to forty-five years in prison for a murder that he did not commit.  See Matthew Walberg, Teen, Wrongly Convicted, Out 16 Years Later as Man, Chicago Tribune, May 5, 2009.  The founder of the CWCY, Steven Drizin, has also recently been cited by the United States Supreme Court as an authority on false confessions and wrongful convictions. Corley v. U.S., 129 S. Ct. 1558, 1570 (2009) (stating that “there is mounting empirical evidence that these pressures [associated with custodial police interrogation] can induce a frighteningly high percentage of people to confess to crimes they never committed”) (citing Steven Drizin and Richard Leo, The Problem of False Confessions in the Post-DNA World, 82 N. C. L. Rev. 891, 906-07 (2004)).


The Campaign for the Fair Sentencing of Youth (CFSY) is a national advocacy organization dedicated to ending the practice of sentencing juveniles under the age of 18 to life without the possibility of parole.  CFSY works with advocates, lawyers, religious groups, mental health experts, victims, law enforcement, doctors, teachers, families, and people directly impacted by this sentence, who believe that young people deserve the opportunity to give evidence of their remorse and rehabilitation.  CFSY raises awareness about juvenile life without parole (JLWOP) through public education, advocacy, and litigation.  In addition, CFSY coordinates with other national organizations and state-based campaigns who are actively engaged in advancing the goal of requiring meaningful reviews of all life sentences imposed on youth.  CFSY has a specific interest in Jordan’s case because, if certified to be tried in the adult system, he is subject to life without parole despite his age of 11 at the time of the crime.
SUMMARY OF THE ARGUMENT TC \l "1"

This appeal arises from the trial court’s failure to decertify the criminal case of a child, Jordan Brown, and send his case to the juvenile justice system for prosecution.  Jordan Brown is an 11-year-old child, with no previous juvenile record, no arrests, and no involvement with the juvenile justice system before this murder charge.  See Defendant’s Brief, Petition for Permission to Appeal From an  ADDIN BA \xc <@rec> \xl 25 \s ZKMDTL000299 \l "Interlocutory Order, at 4" Interlocutory Order, at 4 (June 11, 2010).  If prosecuted and found guilty in Pennsylvania’s adult criminal justice system, Jordan will become “Pennsylvania prison’s youngest inmate ever[.]”  ADDIN BA \xc <@per> \xl 199 \s ZKMDTL000215 \xels \l "Chris Togneri, 12 year-old could become Pennsylvania prison’s youngest inmate ever, Pittsburgh Tribune-Review, June 12, 2001, available at http://www.pittsburghlive.com/x/pittsburghtrib/s_685695.html" Chris Togneri, 12 year-old could become Pennsylvania prison’s youngest inmate ever, Pittsburgh Tribune-Review, June 12, 2001, available at http://www.pittsburghlive.com/x/pittsburghtrib/s_685695.html.  Jordan will also be the youngest person sentenced to juvenile life without parole in the United States.  See  ADDIN BA \xc <@nper> \xl 189 \s ZKMDTL000221 \xeml \xels \l "Equal Justice Initiative, Cruel and Unusual: Sentencing 13- and 14-Year-Old Children To Die In Prison, January 2008, available at http://eji.org/eji/files/Cruel%20and%20Unusual%202008_0.pdf" Equal Justice Initiative, Cruel and Unusual: Sentencing 13- and 14-Year-Old Children To Die In Prison, January 2008, available at http://eji.org/eji/files/Cruel%20and%20Unusual%202008_0.pdf.


In a recent report, Pennsylvania, as a result of the legislative scheme at issue in this case, was highlighted as one of “four states where the combination of transfer and sentencing policies and practices stand out as providing the worst possible outcomes for pre-adolescent offenders.”  ADDIN BA \xc <@nper> \xl 320 \s ZKMDTL000216 \xels \l "Deitch, Michele, et. al. (2009), From Time Out to Hard Time: Young Children in the Adult Criminal Justice System, Austin, TX: The University of Texas at Austin, LBJ School of Public Affairs, available at http://www.utexas.edu/lbj/archive/news/images/file/From%20Time%20Out%20to%20Hard%20Time-revised%20final.pdf" Deitch, Michele, et. al. (2009), From Time Out to Hard Time: Young Children in the Adult Criminal Justice System, Austin, TX: The University of Texas at Austin, LBJ School of Public Affairs at p. 43, available at http://www.utexas.edu/lbj/archive/news/images/file/From%20Time%20Out%20to%20Hard%20Time-revised%20final.pdf.  Despite this report, in practice, Pennsylvania court’s rulings have consistently refused to treat preadolescents as adults, even in cases in which the youth was charged with a homicide.  Consistent with these prior decisions, this Court should refuse to allow Jordan to be treated as an adult for a crime that occurred when he was merely 11-years-old.


Amici share the opinion of several disciplines -- sociology, psychology, social work, and neuroscience -- that children are developmentally different from adults.  As a result, they are less blameworthy than adults and unsuited to the course of corrections in the adult criminal system.  Children, especially as young as age 11, are well-suited to respond to the unique rehabilitative structures and programs of a juvenile correctional system.


The Lawrence County Court of Common Pleas granted Defendant’s Application to Amend Order to Include Statement Specified in  ADDIN BA \xc <@st> \xl 19 \s ZKMDTL000288 \l "42 Pa.C.S. § 702(b)" 42 Pa.C.S. § 702(b) on May 12, 2010, and therefore, did not have the benefit of the United States Supreme Court’s decision in  ADDIN BA \xc <@cs> \xl 41 \s ZKMDTL000003 \xhfl Rep \xeml \l "Graham v. Florida,<SoftRt> 130 S. Ct. 2011 (2010)" Graham v. Florida, 130 S. Ct. 2011 (2010), which was decided five days later.  The  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham Court held that it is unconstitutional to sentence a juvenile to life without the possibility of parole for a non-homicide crime. Graham, 130 S. Ct. at 2034.  In Graham, the Supreme Court emphasized several essential truths about children in the criminal justice system that should inform this Court’s disposition of the present appeal.  The  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham Court acknowledged that adolescent developmental research established that “[j]uveniles are more capable of change than are adults[.]”   ADDIN BA \xc <@$id> \xl 11 \s ID \xhfl Rep Id. at 2026. While the trial court did not have the opportunity to consider  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham, this Court has the opportunity to take  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham into account in deciding this appeal.

As this brief illustrates, Pennsylvania’s juvenile justice system is the only arena in which  Jordan can receive the treatment, supervision, and rehabilitation he needs.  The  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham Court observed that the judgment of other states and the consensus in the international community, both disfavored the trying of children as young as Jordan as adults.  The  Supreme Court viewed that as corroborative authority condemning the transfer of 11-year-old children to the adult criminal justice system.  ADDIN BA \xc <@$id> \xl 11 \s ID \xhfl Rep Id. at 2034 (quoting  ADDIN BA \xc <@$cs> \xl 22 \s ZKMDTL000289 \xhfl Rep \xqt \xpl 1 Roper, 543 U.S. at 578).  


Amici respectfully submit that this Court should reverse the order below denying Jordan’s petition to decertify his case.
ARGUMENT TC \l "1"
I. 
RESEARCH ESTABLISHES THAT JUVENILES’ POSSESS AN INCREASED IMPULSIVITY, DECREASED JUDGMENT, AND A UNIQUE POTENTIAL FOR REHABILITATION. TC \l "1"

An 11-year-old has the cognitive, neurobiological, psychosocial and physical development of a child.  In many cases, as suggested by the psychological reports submitted below, an 11-year-old can function developmentally even below age level. Report of Dr. Kirk Heilbrun, Professor and Head of Dept of Psychology, Drexel Ujniversity, Forensic Evaluation of Jordan Brown August 17, 2009.   ADDIN BA \xc <@rec> \xl 10 \s ZKMDTL000300 \xpl 1 \l "(R.R. 69a)" (R.R. 69a).  The developmental characteristics of an 11-year-old child demonstrate tremendous potential for success in the rehabilitative programs and opportunities of a juvenile justice system.  For this reason, Jordan should be prosecuted and sentenced under the rubric of the juvenile justice system where he may, if found guilty, be able to access those rehabilitative services designed for children and that specifically “enable children to become responsible and productive members of the community.”   ADDIN BA \xc <@st> \xl 31 \s ZKMDTL000168 \xeml \xels \l "42 Pa. Cons. Stat. § 6301(b)(2)" 42 Pa. Cons. Stat. § 6301(b)(2).  

The United States Supreme Court, in  ADDIN BA \xc <@$cs> \xl 16 \s ZKMDTL000289 Roper v. Simmons, acknowledged that “as any parent knows, and as the scientific and sociological studies . . . tend to confirm, [a] lack of maturity and underdeveloped sense of responsibility are found in youth more often than in adults and are more understandable among the young.”  ADDIN BA \xc <@cs> \xl 42 \s ZKMDTL000289 \xhfl Rep \l "Roper v. Simmons,<SoftRt> 543 U.S. 551 (2005)" Roper v. Simmons, 543 U.S. 551, 569 (2005) (quoting  ADDIN BA \xc <@cs> \xl 42 \s ZKMDTL000290 \xhfl Rep \xqt \xpl 1 \l "Johnson v. Texas,<SoftRt> 509 U.S. 350 (1993)" Johnson v. Texas, 509 U.S. 350, 367 (1993)) (internal quotations omitted).  In  ADDIN BA \xc <@$cs> \xl 5 \s ZKMDTL000289 Roper, the Supreme Court held that it was unconstitutional to impose the death penalty on an individual who was under the age of 18 at the time the crime was committed.   ADDIN BA \xc <@$cs> \xl 22 \s ZKMDTL000289 \xhfl Rep Roper, 543 U.S. at 578.  In reaching that conclusion, the Court recognized that a juvenile’s natural immaturity and “underdeveloped sense of responsibility” will “often result in impetuous and ill-considered actions and decisions.”   ADDIN BA \xc <@$id> \xl 3 \s ID Id.   An adolescent brain development expert explains that “[t]he teenage brain . . . is like a car with a good accelerator but a weak brake.  With powerful impulses under poor control, the likely result is a crash.”   ADDIN BA \xc <@nper> \xl 189 \s ZKMDTL000281 \xels \l "Malcolm Ritter, Scientists: Teen Brain Still Maturing, Associated Press (December 2, 2007), available at http://www.washingtonpost.com/wp-dyn/content/article/2007/12/02/AR2007120200809.html" Malcolm Ritter, Scientists: Teen Brain Still Maturing, Associated Press (December 2, 2007), available at http://www.washingtonpost.com/wp-dyn/content/article/2007/12/02/AR2007120200809.html. (quoting Laurence Steinberg, Temple University).  Over the past decade, scientific research has begun to explain why these observations are true and why, as a result, juveniles are more capable of being rehabilitated. 


An 11-year-old is preadolescent.  Juveniles do not reach mental maturity until well into late adolescence or early adulthood.  When compared to adults, one study of over 1,000 adolescents and adults found that adolescents scored lower on personal responsibility measures, understanding long-term perspectives as well as other’s viewpoints and “have more difficulty restraining their aggressive impulses.”   ADDIN BA \xc <@per> \xl 330 \s ZKMDTL000217 \xels \l "Elizabeth Cauffman & Laurence Steinberg (Im)Maturity of Judgment in Adolescence: Why Adolescents May be Less Culpable Than Adults, 18 Behav. Sci. & L. 741, 759 (2000), available at http://humanservices.vermont.gov/boards-committees/cfcpp/publications/publications-2007/macarthur/publications/ (Im)maturity_of_Judgment_Article.pdf" Elizabeth Cauffman & Laurence Steinberg, (Im)Maturity of Judgment in Adolescence: Why Adolescents May be Less Culpable Than Adults, 18 Behav. Sci. & L. 741, 759 (2000), available at http://humanservices.vermont.gov/boards-committees/cfcpp/publications/publications-2007/macarthur/publications/ (Im)maturity_of_Judgment_Article.pdf.  These results are explained by research in the development of the juvenile brain. 

Through the use of brain-imaging technology, scientists have found that adolescents, when compared to adults, are more reliant on the use of their amygdala,
 “a neural system that evolved to detect danger and produce rapid protective responses without conscious participation.”   ADDIN BA \xc <@nper> \xl 283 \s ZKMDTL000169 \xels \l "Abigail A. Baird, et al., Functional Magnetic Resonance Imaging of Facial Affect Recognition in Children and Adolescents J. Am. Acad. Child & Adolescent Psychiatry (Feb. 1999), available at http://faculty.vassar.edu/abbaird/PreviousSite/oldFolders/pubs/jaacap1999.pdf" Abigail A. Baird, et al., Functional Magnetic Resonance Imaging of Facial Affect Recognition in Children and Adolescents, 38:2  J. Am. Acad. Child & Adolescent Psychiatry 195, 195 (Feb. 1999), available at http://faculty.vassar.edu/abbaird/PreviousSite/oldFolders/pubs/jaacap1999.pdf.  The amygdala is associated with instinctive responses, as well as impulsive and aggressive behavior.   ADDIN BA \xc <@$nper> \xecn <@$cs> \xl 22 \s ZKMDTL000277 \xeml Brief for AMA at 12-13 (citing  ADDIN BA \xc  \xecn <@nper> \xl 105 \s ZKMDTL000219 \xels \l "Elkhonon Goldberg, The Executive Brain: Frontal Lobes & The Civilized Mind (Oxford University Press 2001)" Elkhonon Goldberg, The Executive Brain: Frontal Lobes & The Civilized Mind (Oxford University Press 2001) at p. 31; citing also  ADDIN BA \xc <@nper> \xl 159 \s ZKMDTL000274 \xels \l "Jan Gläscher & Ralph Adolphs, Processing of the Arousal of Subliminal and Supraliminal Emotional Stimuli by the Human Amygdala J. NEUROSCIENCE 10274 (2003)" Jan Gläscher & Ralph Adolphs, Processing of the Arousal of Subliminal and Supraliminal Emotional Stimuli by the Human Amygdala, 23 J. NEUROSCIENCE 10274 (2003)).

Research shows that adolescents have less activity in the frontal lobes,  ADDIN BA \xc <@$id> \xecn <@$cs> \xl 9 \s ZKMDTL000277 \xhfl Rep \xeml Id. at 15, which is the most important part of the brain for managing “response inhibition, emotional regulation, [and] planning and organization[.]”  ADDIN BA \xc <@nper> \xl 210 \s ZKMDTL000218 \xels \l "Elizabeth R. Sowell et al., In Vivo Evidence for Post-Adolescent Brain Maturation in Frontal and Striatal Regions NATURE NEUROSCIENCE 860 (1999), available at http://www.loni.ucla.edu/~esowell/nn1099_859.pdf" Elizabeth R. Sowell et al., In Vivo Evidence for Post-Adolescent Brain Maturation in Frontal and Striatal Regions, 2 NATURE NEUROSCIENCE 860 (1999), available at http://www.loni.ucla.edu/~esowell/nn1099_859.pdf.  The frontal lobes evaluate reward and punishment, control impulse, and make moral judgments.  ADDIN BA \xc <@$nper> \xecn <@$cs> \xl 19 \s ZKMDTL000277 \xeml Brief for AMA at 14 (citing  ADDIN BA \xc <@nper> \xl 134 \s ZKMDTL000248 \xels \l "J. O’Doherty et al., Abstract Reward and Punishment Representations in the Human Orbitofrontal Cortex NATURE NEUROSCIENCE 95 (2001)" J. O’Doherty et al., Abstract Reward and Punishment Representations in the Human Orbitofrontal Cortex, 4 NATURE NEUROSCIENCE 95 (2001); citing also  ADDIN BA \xc <@nper> \xl 153 \s ZKMDTL000249 \xels \l "Antoine Bechara et al., Characterization of the Decision-Making Deficit of Patients with Ventromedial Prefrontal Cortex Lesions BRAIN 2198-99 (2000)" Antoine Bechara et al., Characterization of the Decision-Making Deficit of Patients with Ventromedial Prefrontal Cortex Lesions, 123 BRAIN 2198-99 (2000); citing also  ADDIN BA \xc <@nper> \xl 184 \s ZKMDTL000273 \xels \l "Jorge Moll et al., Frontopolar and Anterior Temporal Cortex Activation in a Moral Judgment Task: Preliminary Functional MRI Results in Normal Subjects ARQ NEUROPSIQUIATR 657 (2001)" Jorge Moll et al., Frontopolar and Anterior Temporal Cortex Activation in a Moral Judgment Task: Preliminary Functional MRI Results in Normal Subjects, 59 ARQ NEUROPSIQUIATR 657 (2001)).

A child’s brain, especially the brain of a child under age 13, is significantly underdeveloped.  The amygdala and the frontal lobes work in tandem in our brain.  As a child matures into an adult, the frontal lobe also physically matures and its activity increases,  ADDIN BA \xc <@$id> \xecn <@$cs> \xl 9 \s ZKMDTL000277 \xhfl Rep \xeml Id. at 15, thereby allowing an adult “to use rational decision making processes when facing emotional decisions, [while] adolescent brains are simply not yet equipped to think through things in the same way.”  ADDIN BA \xc <@nper> \xl 165 \s ZKMDTL000222 \xels \l "Gargi Talukder, Decision-Making Is Still a Work in Progress for Teenagers, available at http://brainconnection.positscience.com/topics/?main=news-in-rev/teen-frontal" Gargi Talukder, Decision-Making Is Still a Work in Progress for Teenagers, available at http://brainconnection.positscience.com/topics/?main=news-in-rev/teen-frontal.  However, the frontal lobe is one of the last areas of the brain to reach maturity and does not fully mature until the age of 25. See  ADDIN BA \xc <@$nper> \xl 50 \s ZKMDTL000281 \xeml M. Ritter, Scientists: Teen Brain Still Maturing (citing Dr. Jay Giebb, Chief of Brain Imaging in the Child Psychology Branch at the National Institute of Mental Health).  Until a person reaches their mid-twenties, the combination of their more-active amygdala and their less-active frontal lobes creates an adolescent that is more impulsive and who uses less judgment than an adult.  A recent study found that “children, especially those younger than 13, are not able to put facts together and draw logical conclusions, and do not properly account for the consequences of their decisions and actions.” Deitch, Michele, et. al. (2009), From Time Out to Hard Time: Young Children in the Adult Criminal Justice System, Austin, TX: The University of Texas at Austin, LBJ School of Public Affairs at pp. 14-15, available at http://www.utexas.edu/lbj/archive/news/images/file/From%20Time%20Out%20to%20Hard%20Time-revised%20final.pdf (citing  ADDIN BA \xc <@nper> \xecn <@per> \xl 152 \s ZKMDTL000280 \xels \l "Laurence Steinberg, Juveniles on Trial: MacArthur Foundation Study Calls Competency into Question, Criminal Justice Magazine, vol. 18, no. 3 (Fall 2003)" Laurence Steinberg, Juveniles on Trial: MacArthur Foundation Study Calls Competency into Question, Criminal Justice Magazine, vol. 18, no. 3 (Fall 2003), pp. 20-25 (hereinafter “Hard Time”)). 

Adolescents are not only underdeveloped from a neurobiological standpoint, but they are also underdeveloped from a cognitive and psychosocial standpoint.  ADDIN BA \xc <@nper> \xecn <@per> \xl 213 \s ZKMDTL000279 \xels \l "Laurence Steinberg and Elizabeth Scott, Less Guilty By Reason of Adolescence: Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, American Psychologist, vol. 58, no. 12 (Dec. 2003)" Laurence Steinberg and Elizabeth Scott, Less Guilty By Reason of Adolescence: Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, American Psychologist, vol. 58, no. 12 (Dec. 2003), pp. 1009-1018.  According to Steinberg and Scott, “[i]t is well established that reasoning capabilities increase through childhood into adolescence and that preadolescents and younger teens differ substantially from adults in their cognitive abilities.”  ADDIN BA \xc <@$id> \xecn <@$per> \xl 11 \s ID \xhfl Rep Id. at 1011.  Steinberg and Scott explain that adolescents cognitively mature by gaining both specific and general knowledge through a combination of life experiences and educational opportunities.  ADDIN BA \xc <@$id> \xecn <@$per> \xl 3 \s ID Id.  While it is debated among experts whether the age of cognitive maturity is 15, 18, or 21, it is undisputed that 11-year-olds cannot exhibit cognitive maturity comparable to adults.  ADDIN BA \xc <@$id> \xecn <@$per> \xl 16 \s ID \xhfl Rep Id. at 1011-1012.  Children as young as 11 have not had the opportunities to cognitively mature because they have not had sufficient exposure to experiences and education that allow them to amass the knowledge required to develop cognitive maturity. 


Even when an individual reaches a point at which their cognitive maturity is comparable to that of an adult, “adolescent judgment and their actual decisions may differ from that of adults as a result of psychosocial immaturity.”  ADDIN BA \xc <@$id> \xecn <@$per> \xl 3 \s ID Id.  Psychosocial factors relating to peer pressure vulnerability, perceptions of risk, ability to imagine the future, and ability to self-manage all hinder an individual’s ability to make good decisions.  ADDIN BA \xc <@$id> \xecn <@$per> \xl 3 \s ID Id.  According to Steinberg and Scott:

Whereas the cognitive capacities shape the process of decision making, psychosocial immaturity can affect decision-making outcomes, because these psychosocial factors influence adolescent values and preferences in ways that drive the cost-benefit calculus in the making of choices. In other words, to the extent that adolescents are less psychosocially mature than adults, they are likely to be deficient in their decision-making capacity, even if their cognitive processes are mature.

 ADDIN BA \xc <@$id> \xecn <@$per> \xl 3 \s ID Id.  The combination of neurobiological, cognitive, and psychosocial underdevelopment not only explains why juveniles act more immaturely and irresponsibly, but also explains why they are better candidates for rehabilitation.


“Juveniles are more capable of change than are adults[.]”  ADDIN BA \xc <@$cs> \xl 47 \s ZKMDTL000003 \xhfl Rep Graham v. Florida, 130 S. Ct. 2011, 2026 (2010) (quoting  ADDIN BA \xc <@$cs> \xl 22 \s ZKMDTL000289 \xhfl Rep \xqt \xpl 1 Roper, 543 U.S. at 570).  Developmental research suggests that children are more capable of rehabilitation because, as the brain matures, the adolescent will be better able to manage impulse reactions and make good moral judgments.  Even “the most difficult adolescents” whose brains suffer negative impacts from neglect or trauma “can be repaired by repetitive exposure to developmentally-appropriate experiences.” Brief for J. Lawrence Aber et al. as  ADDIN BA \xc <@nper> \xl 18 \s ZKMDTL000053 \xeum \l "Amici Curiae at 29" Amici Curiae at 29,  ADDIN BA \xc <@$cs> \xl 17 \s ZKMDTL000003 Graham v. Florida and  ADDIN BA \xc <@cs> \xl 66 \s ZKMDTL000163 \xhfl Rep \xels \l "Sullivan v. Florida,<SoftRt> Nos. 08-7412 and 08-7621 (U.S. July 23, 2009)" Sullivan v. Florida, Nos. 08-7412 and 08-7621 (U.S. July 23, 2009), available at  ADDIN BA \xc <@nper> \xl 31 \s ZKMDTL000198 \xels \xegn "Non-TOA References" \l "http://www.abanet.org/publiced/" http://www.abanet.org/publiced/

preview/briefs/pdfs/07-08/08-7412_PetitionerAmCu17Scientists.pdf.  It is precisely because an adolescent’s brain is not fully formed at the time of the relevant event that makes them more amenable to rehabilitation than a similarly-situated adult.  “The relatively unformed character of a juvenile indicates a potential for rehabilitation that greatly exceeds that of an adult who committed a similar offense.  Young juveniles are less ‘hardened’ than adult offenders and have an increased capacity to change.”   ADDIN BA \xc <@$nper> \xl 19 \s ZKMDTL000216 \xeml Hard Time at p. 17.


Opinions for many entities that have examined the question have concluded that children as young as Jordan should not be tried in the adult system.  The  ADDIN BA \xc <@per> \xl 24 \s ZKMDTL000009 \xels \xegn "Non-TOA References" \l "American Bar Association" American Bar Association, for example, opposes the transfer of youth younger than 15 years of age.  ADDIN BA \xc <@per> \xl 304 \s ZKMDTL000211 \xels \l "American Bar Association, Youth in the Criminal Justice System: An ABA Task Force Report, Summary of Youth in the Criminal Justice System: Guidelines for Policy-makers and Practitioners (Washington, D.C. February, 2002), available at http://www.abanet.org/crimjust/juvjus/ jjpolicies/YCJSReport.pdf" American Bar Association, Youth in the Criminal Justice System: An ABA Task Force Report, Summary of Youth in the Criminal Justice System: Guidelines for Policy-makers and Practitioners (Washington, D.C. February, 2002), p. 1, available at http://www.abanet.org/crimjust/juvjus/ jjpolicies/YCJSReport.pdf. (citing IJA-ABA JUVENILE JUSTICE STANDARDS RELATING TO TRANSFER BETWEEN COURTS, Standard 1.1 Subsection b). 


The Council of Juvenile Correctional Administrators, an organization representing the juvenile correctional executives in all 50 states, condemns the practice because of its unintended consequences:

The Council of Juvenile Correctional Administrators (CJCA) strongly opposes the expansion of eligibility criteria for the waiver and transfer of youths into the adult criminal justice system. These policies have resulted in the placement of hundreds of youths into adult penal facilities without adequate treatment services. . . . 

 ADDIN BA \xc <@nper> \xl 191 \s ZKMDTL000089 \xels \l "Council of Juvenile Correctional Administrators, “Position Paper on Waiver and Transfer of Youths to Adult Systems.” Online. Available: http://cjca.net/photos/content/documents/ Waiver.pdf. Accessed: July 21, 2008" Council of Juvenile Correctional Administrators, Position Paper on Waiver and Transfer of Youths to Adult Systems, available at http://cjca.net/photos/content/documents/ Waiver.pdf; See also  ADDIN BA \xc <@nper> \xl 208 \s ZKMDTL000170 \xels \l "Campaign for Youth Justice, The Consequences Aren’t Minor: The Impact of Trying Youth as Adults and Strategies for Reform, available at http://www.justicepolicy.org/images/upload/07-03_C4YJConsequences_JJ.pdf" Campaign for Youth Justice, The Consequences Aren’t Minor: The Impact of Trying Youth as Adults and Strategies for Reform, available at http://www.justicepolicy.org/images/upload/07-03_C4YJConsequences_JJ.pdf, at p. 9.

Science, thought-leaders, and our highest Court agree that children, especially those as young as Jordan, are developmentally different from adults. See  ADDIN BA \xc <@$cs> \xl 41 \s ZKMDTL000003 \xhfl Rep Graham v. Florida, 130 S. Ct. 2011 (2010); see also  ADDIN BA \xc <@$cs> \xl 37 \s ZKMDTL000289 \xhfl Rep Roper v. Simmons, 543 U.S. 551 (2005).  They should not be treated as adults by the criminal justice system.  Instead, children can and should be rehabilitated in the juvenile justice system.

II. 
TREATMENT IN THE ADULT AND JUVENILE SYSTEMS IN PENNSYLVANIA DIFFERS SIGNIFICANTLY BECAUSE JUVENILE FACILITIES FOLLOW PRINCIPLES OF BALANCED AND RESTORATIVE JUSTICE, A REHABILITATIVE MODEL THAT ALSO EMPHASIZES ACCOUNTABILITY. TC \l "1" 
From its inception, the juvenile court distinguished itself from the adult criminal justice system, emphasizing treatment and rehabilitation balanced with accountability and punishment.  The juvenile court, first established over a century ago, was conceived as an experiment in treating children in a benign, non-punitive and therapeutic manner in order to ‘cure’ a child’s delinquent behavior.  Initially established in Illinois in 1899, the idea rapidly took hold and spread throughout the country.  In re Gault, 387 U.S. 1, 14-15 (1967).  By removing children from adult criminal court jurisdiction, the founders of the juvenile court believed they could supervise and treat children and respond to their needs with greater flexibility.  While the adult criminal justice system focused on punitive responses to crime, the juvenile system was developed in large part to facilitate the opportunity for juveniles to reform and become productive citizens.  ADDIN BA \xc <@$id> \xecn <@$cs> \xl 12 \s ID \xhfl Rep Id. at 15-16.

The court’s rehabilitative focus was premised on the assumption that a juvenile’s actions were primarily the function of his or her environment and therefore did not warrant a punitive response: “Reprehensible acts by juveniles are not deemed the consequence of mature and malevolent choice but of environmental pressures (or lack of them) or of other forces beyond their control . . . . [A juvenile delinquent’s] conduct is not deemed so blameworthy that punishment is required to deter him or others.”  ADDIN BA \xc <@cs> \xl 53 \s ZKMDTL000108 \xhfl Rep \xeml \xels \l "McKeiver v. Pennsylvania,<SoftRt> 403 U.S. 528 (1971)" McKeiver v. Pennsylvania, 403 U.S. 528, 551-52 (1971) (White, J. concurring).  The rehabilitative ideal further rested on the belief that a child’s character, not yet fully formed, could meaningfully be improved by intervening strategies geared to the minor’s “best interests.”  ADDIN BA \xc <@per> \xl 136 \s ZKMDTL000213 \xels \l "Barry Feld, The Transformation of the Juvenile Court—Part II: Race and the “Crack Down” on Youth Crime, 84 Minn. L. Rev. 327 (1999)" Barry Feld, The Transformation of the Juvenile Court—Part II: Race and the “Crack Down” on Youth Crime, 84 Minn. L. Rev. 327, 337 (1999).

In Gault, the Supreme Court reviewed the history of the juvenile justice system in the United States and observed rehabilitation as the signature goal of the juvenile court system, while also recognizing that process and procedure are critical requirements for achieving that goal.  ADDIN BA \xc <@$cs> \xl 30 \s ZLJQTN000005 \xhfl Rep In re Gault, 387 U.S. at 14-15.  Three years later, in  ADDIN BA \xc <@cs> \xl 34 \s ZKMDTL000291 \xhfl Rep \l "In re Winship,<SoftRt> 397 U.S. 358 (1970)" In re Winship, 397 U.S. 358 (1970), the Supreme Court formalized the standard of proof for adjudications of delinquency as “beyond a reasonable doubt” rather than “preponderance of the evidence” but still remained true to the juvenile court’s rehabilitative ideals.  ADDIN BA \xc <@$id> \xl 10 \s ID \xhfl Rep Id. at 364.  As it did in Gault, the Supreme Court rejected the claim that requiring due process protections for delinquent youth would impede or derail the juvenile court’s holistic mission.  ADDIN BA \xc <@$id> \xl 13 \s ID \xhfl Rep Id. at 365-66.  The Supreme Court rightly held that the opportunity at the disposition for the juvenile court to engage in a wide-raging review of the child’s social history, and to develop an individualized treatment plan, remained unimpaired.  ADDIN BA \xc <@$id> \xl 10 \s ID \xhfl Rep Id. at 366.  

In McKeiver, the Supreme Court reaffirmed the rehabilitative ideal of the juvenile justice system by underscoring the importance of protecting the system’s “rehabilitative goals” and its focus on “fairness,” “concern” and “sympathy.”  McKeiver, 403 U.S. at 545, 550.  Justice White, concurring, observed that while guilty adults are found “blameworthy” and punished to deter them and others from crime, the juvenile’s “conduct is not deemed so blameworthy that punishment is required to deter him or others.  Coercive measures, where employed, are considered neither retribution nor punishment.  Supervision or confinement is aimed at rehabilitation, not at convincing the juvenile of his error simply by imposing pains or penalties.”  ADDIN BA \xc <@$id> \xl 13 \s ZKMDTL000108 \xhfl Rep \xeml Id. at 551-52.  Similarly, Justice Brennan, concurring, concluded that “however much the juvenile system may have failed in practice,” it remains “an ostensibly beneficent and noncriminal process for the care and guidance of young persons.”  ADDIN BA \xc <@$id> \xl 10 \s ZKMDTL000108 \xhfl Rep \xeml Id. at 555.

As the Supreme Court has repeatedly emphasized, the juvenile justice system is fundamentally different from the adult criminal justice system.  “The State has ‘a parens patriae interest in preserving and promoting the welfare of the child[,]’ which makes a juvenile proceeding fundamentally different from an adult criminal trial.  Schall v. Martin, 467 U.S. 253, 263 (1984) (internal citation omitted).  Both the courts and the legislature of Pennsylvania have acknowledged this.  The juvenile court system in Pennsylvania developed in a way that significantly distinguished adult institutions from juvenile facilities.  ADDIN BA \xc <@cs> \xl 42 \s ZKMDTL000159 \xhfl Rep \xels \l "In re Clarke,<SoftRt> 61 Pa. D. & C.4th 263 (2003)" In re Clarke, 61 Pa. D. & C.4th 263 (2003).  Overcrowding, violence, exploitative relationships and exposure to drugs and disease are prevalent in adult institutions. Clemens Bartollas & Stuart J. Miller, Juvenile Justice in America 125 (Prentice Hall 1994).  Studies have found that youths imprisoned in adult institutions “are five times more likely to be sexually assaulted, twice as likely to be beaten by staff, and 50 percent more likely to be attacked with a weapon” than those youths in a juvenile facility.  ADDIN BA \xc <@nper> \xl 138 \s ZKMDTL000223 \xels \l "Juvenile Justice Reform Initiatives in the States, 1994-1996, available at http://www.ojjdp.ncjrs.gov/pubs/reform/ch2_j.html#impact" Juvenile Justice Reform Initiatives in the States, 1994-1996, p. 46, available at http://www.ojjdp.ncjrs.gov/pubs/reform/ch2_j.html#impact.  As one monograph found:

A 1984 report indicated that young inmates cannot avoid being raped in adult facilities.  Once raped, young victims are marked for repeated sexual assaults.  . . . If they are approached by adult inmates offering “protection,” they have to “pay” for it sexually.

 ADDIN BA \xc <@per> \xl 278 \s ZKMDTL000214 \xels \l "Marty Beyer, Thomas Grisson, and Malcolm Young, American Bar Association Juvenile Justice Center, More than Meets the Eye: Rethinking Assessment, Competency and Sentencing for a Harsher Era of Juvenile Justice (2002), available at http://www.njdc.info/pdf/mtmtefull.pdf" Marty Beyer, Thomas Grisson, and Malcolm Young, American Bar Association Juvenile Justice Center, More than Meets the Eye: Rethinking Assessment, Competency and Sentencing for a Harsher Era of Juvenile Justice, (2002) at p.19, available at http://www.njdc.info/pdf/mtmtefull.pdf. Efficient and Effective treatment programs in adult facilities are almost nonexistent. Clemens Bartollas & Stuart J. Miller. Juvenile Justice in America 125 (Prentice Hall 1994). 


In contrast, juvenile facilities are able to focus treatment on more amenable youths.  ADDIN BA \xc <@$id> \xecn <@$per> \xl 3 \s ID Id. The “purposes”  ADDIN BA \xc <@$st> \xl 58 \s ZKMDTL000168 \xeml section of Pennsylvania’s Juvenile Act, § 6301(b)(2), provides: 

(2) Consistent with the protection of the public interest, to provide for children committing delinquent acts programs of supervision, care and rehabilitation which provide balanced attention to the protection of the community, the imposition of accountability for offenses committed and the development of competencies to enable children to become responsible and productive members of the community. 

 ADDIN BA \xc <@$st> \xl 31 \s ZKMDTL000168 \xeml 42 Pa. Cons. Stat. § 6301(b)(2) (2008).

This concept is the cornerstone of the juvenile justice system in Pennsylvania and implements the principles of balanced and restorative justice; community protection, victim awareness and youth competency. See  ADDIN BA \xc  \xecn <@misc> \xl 67 \s ZKMDTL000109 \xels \l "2005 Annual Report of the Court of Common Pleas of Allegheny County" 2005 Annual Report of the Court of Common Pleas of Allegheny County; see also  ADDIN BA \xc <@cs> \xl 31 \s ZKMDTL000160 \xhfl Rep \xels \l "In re J.B.,<SoftRt> 909 A.2d 393 (2006)" In re J.B., 909 A.2d 393 (2006).  Pennsylvania’s focus on treatment, education, and care has remained constant even though the system has become more formal and more adversarial in the wake of the “due process” revolution catalyzed by Gault.  

The language of the Pennsylvania statute that governs decertification illustrates the law’s focus on rehabilitation.  It lists the factors which help the court identify the qualities of a child that make him amenable to a course of rehabilitative services in the juvenile system.  These factors are consistent with both the historic purposes of the juvenile court and current scientific knowledge about how children respond to treatment:

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following factors: 

(I) age; (II) mental capacity; (III) maturity; (IV) the degree of criminal sophistication exhibited by the child; (V) previous records, if any; (VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts by the juvenile court to rehabilitate the child; (VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction; (VIII) probation or institutional reports, if any; (IX) any other relevant factors;

 ADDIN BA \xc <@st> \xl 36 \s ZKMDTL000167 \xels \l "42 Pa. Cons. Stat. § 6355(a)(4)(iii)" 42 Pa. Cons. Stat. § 6355(a)(4)(iii).

The trial court here erroneously concluded that Pennsylvania’s juvenile justice system is ill-equipped to handle a child charged with an offense as serious as murder.  This is not the case.  The purpose of Pennsylvania’s juvenile justice system was fundamentally redefined in 1995 during a special legislative session that focused exclusively on the issue of crime.  That legislation, codified in the current juvenile court statute cited above, is rooted in the philosophy of restorative justice, which gives priority to repairing the harm done to crime victims and communities and defines offender accountability in terms of assuming responsibility and taking action to repair harm.  See  ADDIN BA \xc <@nper> \xl 227 \s ZKMDTL000282 \xels \l "Monograph of The Juvenile Court Judges’ Commission (www.jcjc.state.pa.us), “Juvenile Justice in Pennsylvania,” available at http://www.portal.state.pa.us/portal/server.pt?open=512&objID=5254&&PageID=495412&level=2&css=L2&mode=2" Monograph of The Juvenile Court Judges’ Commission (www.jcjc.state.pa.us), “Juvenile Justice in Pennsylvania,” available at http://www.portal.state.pa.us/portal/server.pt?open=512&objID=5254&&PageID=495412&level=2&css=L2&mode=2.

These principles, combined with a continued commitment to programs of treatment, supervision, and rehabilitation, are the essence of Pennsylvania’s Balanced and Restorative Justice model.  See  ADDIN BA \xc <@nper> \xl 134 \s ZKMDTL000284 \xels \l "Pennsylvania Commission on Crime and Delinquency, available at http://www.portal.state.pa.us/portal/server.pt/community/pccd_home/5226" Pennsylvania Commission on Crime and Delinquency, available at http://www.portal.state.pa.us/portal/server.pt/community/pccd_home/5226.  Under this model and rationale, the purpose of transferring a child to the adult system is the same as it is in jurisdictions across the nation: only juveniles that are “beyond rehabilitation,” including violent juvenile offenders and habitual offenders are subject to transfer.  ADDIN BA \xc <@nper> \xl 117 \s ZKMDTL000283 \xels \l "OJJDP Report, Juvenile Justice Reform Initiatives in the States 1994-1996, available at http://ojjdp.ncjrs.org" OJJDP Report, Juvenile Justice Reform Initiatives in the States 1994-1996, p. 42, available at http://ojjdp.ncjrs.org; see also  ADDIN BA \xc <@nper> \xl 210 \s ZKMDTL000275 \xels \l "United States Government Account Office: Report to Government Requesters, Juvenile Justice: Juveniles Processed in Criminal Court and Case Dispositions, available at http://www.gao.gov/archive/1995/gg95170.pdf" United States Government Account Office: Report to Government Requesters, Juvenile Justice: Juveniles Processed in Criminal Court and  Case Dispositions, available at http://www.gao.gov/archive/1995/gg95170.pdf.  This explains why, according to prison officials, juveniles convicted in criminal court and sentenced to prison as adults are considered adults there.  Generally, they are subject to the same polices and procedures as other inmates regarding housing, health care services, education, vocation and work programs, and recreational activities.  With the exception of some opportunities to access different nutritional menus and educational  service (because school is mandatory even for incarcerated minors up to a certain age), the course of activities and services is identical to adult inmates.  ADDIN BA \xc <@$id> \xecn <@$nper> \xl 9 \s ID \xhfl Rep Id. at 29. 
“The goals of treatment, supervision, and rehabilitation, . . . are the hallmarks of the balanced and restorative juvenile justice system . . . .” Commonwealth v. Caraballo, 12 Pa. D. & C.5th 17, 29 (2010).  In Caraballo, the nearly 21-year-old defendant was not decertified to the juvenile court due to a constraint not present in the case at bar: time.  Because of his age, the seven months of jurisdiction in the rehabilitative juvenile system did not allow Caraballo a course of treatment that would be rehabilitative.  Despite its inapplicability to the older youth in Caraballo, the court acknowledged the Pennsylvania juvenile court’s balanced and restorative justice focus on “treatment, supervision and rehabilitation” in contrast to the adult court.  

Pennsylvania’s decertification statute embodies and promotes rehabilitation in demanding that a court focus on “whether the child is amenable to treatment, supervision or rehabilitation as a juvenile.”  ADDIN BA \xc <@$st> \xl 30 \s ZKMDTL000167 \xeml 42 Pa. Cons. Stat. § 6355(a)(4)(iii)(G).  The Pennsylvania juvenile justice system continues to serve as a center for “treatment, supervision and rehabilitation,” just as the statute envisions.  The trial court here failed to see that Jordan’s age makes him uniquely suited to such a course of treatment, supervision and rehabilitation.

III. 
THERE IS A CONSENSUS AMONG PENNSYLVANIA COURTS, OTHER STATES AND THE INTERNATIONAL COMMUNITY THAT TRYING A YOUTH AS YOUNG AS JORDAN AS AN ADULT IS DISFAVORED. TC \l "1"

If found guilty in the adult system, Jordan will be automatically subject to a mandatory sentence of life without parole for a crime committed when he was only 11-years-old.  ADDIN BA \xc <@st> \xl 31 \s ZKMDTL000165 \xeml \xels \l "42 Pa. Cons. Stat. § 9711(a)(1)" 42 Pa. Cons. Stat. § 9711(a)(1) (2010) and  ADDIN BA \xc <@st> \xl 27 \s ZKMDTL000164 \xels \l "61 Pa. Cons. Stat. § 331.21" 61 Pa. Cons. Stat. § 331.21 (parole statute repealed 2009).  In fact, in that instance, Jordan would be the youngest person subject to this sentence in Pennsylvania’s history.  Chris Togneri, 12 year-old could become Pennsylvania prison’s youngest inmate ever, Pittsburgh Tribune-Review, June 12, 2001, available at http://www.pittsburghlive.com/x/pittsburghtrib/s_685695.html.  Jordan Brown would, indeed, become the youngest child in the country at the time of the crime to be sentenced to life without the possibility of parole. See  ADDIN BA \xc <@$nper> \xl 190 \s ZKMDTL000221 \xeml Equal Justice Initiative, Cruel and Unusual: Sentencing 13- and 14-Year-Old Children To Die In Prison, January 2008, available at  http://eji.org/eji/files/Cruel%20and%20Unusual%202008_0.pdf.  Pennsylvania, in enacting this sentence, would be an outlier among other states and other nations in assigning such an ultimate penalty as death in prison to a child who is so physically, emotionally, behaviorally, and mentally undeveloped.  

Pennsylvania courts have previously refused to countenance the treatment of preadolescent youths as adults – even for cases involving homicide. See  ADDIN BA \xc <@cs> \xl 44 \s ZKMDTL000113 \xhfl Rep \xels \l "Commonwealth v. Kocher,<SoftRt> 602 A.2d 1308 (1992)" Commonwealth v. Kocher, 602 A.2d 1308 (1992); see also  ADDIN BA \xc <@nper> \xl 249 \s ZKMDTL000212 \xels \l "Andrew Scott, Arson-murder goes to juvenile court: Judge agrees with prosecution and defense in case of 13-year-old, Pocono Record, May 5, 2006, available at http://www.poconorecord.com/apps/pbcs.dll/article?AID=/20060505/NEWS /605050346/-1/news0902" Andrew Scott, Arson-murder goes to juvenile court: Judge agrees with prosecution and defense in case of 13-year-old, Pocono Record, May 5, 2006, available at http://www.poconorecord.com/apps/pbcs.dll/article?AID=/20060505/NEWS /605050346/-1/news0902 (discussing the transfer of 11-year-old Dijinn Buckingham from adult to juvenile court); see also  ADDIN BA \xc <@per> \xl 168 \s ZKMDTL000224 \xels \l "Judge’s Choice: Prison or Second Chance for Teen Killer?, USA Today, December 23, 2007, available at http://www.usatoday.com/news/nation/2007-12-23-youth-on-trial_N.htm" Judge’s Choice: Prison or Second Chance for Teen Killer?, USA Today, December 23, 2007, available at http://www.usatoday.com/news/nation/2007-12-23-youth-on-trial_N.htm. (discussing the transfer from adult to juvenile court of 14-year-old Kareem Watts accused of stabbing his neighbor to death).  


Historically, Pennsylvania courts have correctly chosen, through one vehicle or another, to treat preadolescent offenders in the juvenile justice system. Indeed, 18 years ago, Justice Flaherty of the Pennsylvania Supreme Court, concurring in the remand of Cameron Kocher’s petition to transfer his case from adult to juvenile court, explained, 

I join the well reasoned opinion of the majority, but would go further and express that the public policy of Pennsylvania does not allow the criminal prosecution of a nine year old child for murder. That it was attempted in this instance shocks my conscience.

 ADDIN BA \xc <@$cs> \xl 24 \s ZKMDTL000113 \xhfl Rep Kocher, 602 A.2d at 1315 (emphasis added).  This Court should once again respect the developmental differences in preadolescent versus adult offenders and transfer Jordan’s case to the juvenile court. 


In addition to Pennsylvania’s historical position, recent Supreme Court opinions provide this Court with some guidance in this matter.  In  ADDIN BA \xc <@$cs> \xl 17 \s ZKMDTL000003 Graham v. Florida, the Supreme Court held that life sentences without the possibility of parole violate the constitution when imposed on juveniles convicted of non-homicide crimes.   ADDIN BA \xc <@$cs> \xl 28 \s ZKMDTL000003 \xeml 130 S. Ct. 2011, 2030 (2010).  Decided just five days after the trial court’s last order in this case, the Supreme Court looked, as it had in previous cases, for “objective indicia of national consensus” in determining whether a state’s treatment of juvenile offenders passes constitutional muster.   ADDIN BA \xc <@$id> \xl 11 \s ZKMDTL000003 \xhfl Rep \xeml Id. at 2023.  Both the national and international consensuses support decertifying this case to juvenile court. 

A.
States and Federal Courts TC \l "2"

Because the issue in  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham concerned the adoption of a categorical rule based on the accused’s status, the Supreme Court in  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham considered “objective indicia of society’s standards, as expressed in legislative enactments and state practice” concerning the sentencing practice at issue.  ADDIN BA \xc <@$id> \xl 11 \s ZKMDTL000003 \xhfl Rep \xeml Id. at 2022 (citing  ADDIN BA \xc <@$cs> \xl 42 \s ZKMDTL000289 \xhfl Rep \xqt \xpl 1 Roper v. Simmons, 543 U.S. 551, 563 (2005)).  In so doing, the Court did not limit itself to analyzing what sentences were allowable under state statutes.  Reiterating that “[t]here are measures of consensus other than legislation[,]” the Supreme Court looked not only to the statutory framework of each state, but also to studies describing how the several states actually implemented those statutes concerning the practice in question.  ADDIN BA \xc <@$id> \xl 11 \s ZKMDTL000003 \xhfl Rep \xeml Id. at 2023 (citing  ADDIN BA \xc <@cs> \xl 67 \s ZKMDTL000292 \xhfl Rep \xqt \xpl 1 \l "Kennedy v. Louisiana,<SoftRt> 128 S. Ct. 2641 (2008) (slip op.)" Kennedy v. Louisiana, 128 S. Ct. 2641, 2657 (2008) (slip op. at 10)).


Federal courts evaluating the proper disposition have rejected transfer where rehabilitation was an available alternative.  In  ADDIN BA \xc <@$cs> \xl 13 \s ZKMDTL000161 U.S. v. B.N.S, for example, a 17-year-old murder defendant was returned to juvenile court in order to preserve the “interests of justice.”  ADDIN BA \xc <@cs> \xl 55 \s ZKMDTL000161 \xhfl Rep \xels \l "U.S. v. B.N.S.,<SoftRt> 557 F. Supp. 351 (D. Wyo. 1983)" U.S. v. B.N.S., 557 F. Supp. 351, 353-54 (D. Wyo. 1983).  “[I]f the juvenile’s potential for rehabilitation is good, and facilities exist so as to allow that potential to be realized, it is not “in the interest of justice” to transfer the juvenile to adult status.”  ADDIN BA \xc <@$id> \xecn <@$cs> \xl 3 \s ID Id.; see also  ADDIN BA \xc <@cs> \xl 49 \s ZKMDTL000293 \xhfl Rep \l "U.S. v. E.K.,<SoftRt> 471 F. Supp. 924 (D. Or. 1979)" U.S. v. E.K., 471 F. Supp. 924, 932 (D. Or. 1979) (“Where realistic chance for rehabilitation exists, the balance ought not to tip in recognition of the general societal interest subsumed in the broader sense of the word ‘justice.’”).


When children are charged with crimes in our federal court system, courts balance statutory factors similar to those in the Pennsylvania statute,  ADDIN BA \xc <@$st> \xl 31 \s ZKMDTL000165 \xeml 42 Pa. Cons. Stat. § 9711(a)(1),  and often find in favor of keeping the juvenile in a rehabilitative setting in the juvenile system despite the horrific nature of the crimes charged.  When rehabilitation appears to have a reasonable likelihood of success, judges authorize the child to be treated as a juvenile.  See  ADDIN BA \xc <@cs> \xl 49 \s ZKMDTL000294 \xhfl Rep \l "U.S. v. Leon,<SoftRt> 953 F. Supp. 346 (D.N.M. 1996)" U.S. v. Leon, 953 F. Supp. 346, 350 (D.N.M. 1996) (17-year-old charged with murder is designated for juvenile adjudication because “there is a good chance he can be rehabilitated and become a useful member of society.”);  ADDIN BA \xc <@cs> \xl 44 \s ZKMDTL000295 \xhfl Rep \l "U.S. v. Leon,<SoftRt> 132 F. 3d 583 (10th Cir. 1993)" U.S. v. Leon, 132 F. 3d 583 (10th Cir. 1993) (finding no abuse of discretion where trial court decided to try 17-year-old as a juvenile though he was accused of murdering a two-year-old);  ADDIN BA \xc <@cs> \xl 46 \s ZKMDTL000162 \xhfl Rep \xels \l "U.S. v. M.L.,<SoftRt> 811 F. Supp. 491 (C.D.Cal. 1991)" U.S. v. M.L., 811 F. Supp. 491 (C.D.Cal. 1991) (finding that the statutory factors weighed against treating a 16-year-old gang member charged with pre-meditated murder, as an adult, in part based on the lack of any prior criminal activity “since it increases the likelihood that he can be rehabilitated by the time he reaches age 21”).


This Court should likewise consider whether the ruling below conforms to a national consensus that, though legislatires allow preadolescent offenders to be tried as adults, most states are not using that prosecutorial tool.  The most recent comprehensive study of the issue was conducted by the Lyndon B. Johnson School of Public Affairs at the University of Texas at Austin.  See Hard Time.  The Hard Time Report examines, among other topics, the landscape of state statutes addressing the transfer of young children from the juvenile justice system to the adult system.  The Hard Time Report concludes that 27 states and the District of Columbia, including Pennsylvania, allow for the transfer of preadolescent children age 12 and under to adult criminal court for some crimes.  Twenty-two of these states (Pennsylvania included) along with the District of Columbia have no minimum age specified in the statute.  Hard Time at 23, 25.  


After assessing the legislative landscape, the Hard Time Report examined national data on transfer practices involving young children.  Using data collected by the National Center for Juvenile Justice (“NCJJ”) on behalf of the  ADDIN BA \xc <@nper> \xl 246 \s ZKMDTL000285 \xels \l "U.S. Department of Justice Office of Juvenile Justice and Delinquency Prevention, National Center for Juvenile Justice, “Easy Access to Juvenile Court Statistics: 1985-2004” database online, available at http://www.ojjdp.ncjrs.org/ojstatbb/ezajcs" U.S. Department of Justice Office of Juvenile Justice and Delinquency Prevention, National Center for Juvenile Justice, “Easy Access to Juvenile Court Statistics: 1985-2004” database online, available at http://www.ojjdp.ncjrs.org/ojstatbb/ezajcs – the same database utilized by the Supreme Court majority in its  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham decision – the Hard Time researchers noted that it was “troubling to see that more than 1,600 of the children waived to adult court in the last 20 years were 13 and younger.”  Hard Time at 30.  But, according to the Hard Time Report, the number of young children tried as adults “has also varied over time.”   ADDIN BA \xc <@$id> \xecn <@$nper> \xl 9 \s ID \xhfl Rep \xeml Id. at 30.  The transfers of young children to the adult system “peaked in 2000,” which the authors attribute to a confluence of two factors: states implementing harsher criminal statutes aimed at youth, and a rash of school shootings culminating in the tragedy at Columbine High School.  ADDIN BA \xc <@$id> \xecn <@$nper> \xl 9 \s ID \xhfl Rep \xeml Id. at 31.  The Hard Time Report then goes on to make the following conclusion:

But in the following five years, there was a huge decline in the number of 12-year-olds waived in the United States, in stark contrast to practices involving older juveniles.  It appears that prosecutors, judges, and state legislatures are slowly becoming aware of the dangers of transferring young children to adult court, and gradually have been adjusting policy and practice to a framework where children are treated as children in the juvenile justice system.

 ADDIN BA \xc <@$id> \xecn <@$nper> \xl 9 \s ZKMDTL000216 \xhfl Rep \xeml Id. at 31.  The actual, recent practices of state courts diverge from the statutory framework allowing harsh treatment of preadolescent offenders as adults.


The Hard Time Report addresses this “disconnect” between what is legally permissible and what is actually done in practice by focusing on four states “where the combination of transfer and sentencing policies and practices stand out as providing the worst possible outcomes for pre-adolescent offenders.”  ADDIN BA \xc <@$id> \xecn <@$nper> \xl 9 \s ZKMDTL000216 \xhfl Rep \xeml Id. at 43.  Unfortunately, Pennsylvania is among those four jurisdictions.  


The Hard Time Report focuses on the Pennsylvania law that “sets no statutory minimum age for automatic transfer in murder cases.”  ADDIN BA \xc <@$id> \xecn <@$nper> \xl 3 \s ZKMDTL000216 \xeml Id. at 47.  According to the Hard Time Report: 

[A] child of any age who is accused of murder will be sent automatically to the adult court system.  This situation is troublesome because it removes discretion from the transfer judge.  Rather than allowing a judge to examine the specifics of the case and the accused child, the legislature requires the child to be tried as an adult, regardless of the circumstances.  Fortunately, Pennsylvania does allow reverse waiver in adult court (allowing the adult criminal court judge to return a case to juvenile court when appropriate), which has minimized the number of young children in adult prison.

Id.


The Hard Time Report supports only one reasonable conclusion in this case: given Jordan’s preadolescence, his case should be sent to the juvenile justice system. 

B. 
Consensus of the International Community TC \l "1"

In  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham, the Supreme Court also looked for consensus among the international community.  In so doing, the Supreme Court adhered to a practice it had followed in several earlier cases, i.e., looking beyond the nation’s borders to corroborate a conclusion that a particular practice is unconstitutional. See, e.g.,  ADDIN BA \xc <@$cs> \xl 32 \s ZKMDTL000289 \xhfl Rep Roper, 543 U.S. at 575-78 (2005) (prohibiting the death penalty for defendants who committed their crimes before the age of 18);  ADDIN BA \xc <@cs> \xl 66 \s ZKMDTL000027 \xhfl Rep \xels \l "Thompson v. Oklahoma,<SoftRt> 487 U.S. 815 (1988)" Thompson v. Oklahoma, 487 U.S. 815, 830 (1988) (plurality opinion);  ADDIN BA \xc <@cs> \xl 48 \s ZKMDTL000296 \xhfl Rep \l "Enmund v. Florida,<SoftRt> 458 U.S. 782 (1982)" Enmund v. Florida, 458 U.S. 782, 796 n.22 (1982);  ADDIN BA \xc <@cs> \xl 47 \s ZKMDTL000297 \xhfl Rep \l "Atkins v. Virginia,<SoftRt> 536 U.S. 304 (2002)" Atkins v. Virginia, 536 U.S. 304, 317-18 (2002);  ADDIN BA \xc <@cs> \xl 47 \s ZKMDTL000298 \xhfl Rep \l "Coker v. Georgia,<SoftRt> 433 U.S. 584 (1977)" Coker v. Georgia, 433 U.S. 584, 596 n.10 (1977).  Although consideration of international practice “does not control” disposition of the issue presented herein, “‘[t]he climate of international opinion concerning the acceptability of a particular punishment’“ is also “‘not irrelevant.’”   ADDIN BA \xc <@$cs> \xl 26 \s ZKMDTL000003 \xhfl Rep Graham, 130 S. Ct. at 2033 (quoting  ADDIN BA \xc <@$cs> \xl 30 \s ZKMDTL000296 \xhfl Rep \xqt \xpl 1 Enmund, 458 U.S. at 796, n. 22).


In particular, the  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham Court considered, and cited with approval, the  ADDIN BA \xc  \xecn <@trt> \xl 123 \s ZKMDTL000286 \xels \l "United Nations Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (entered into force September 2, 1990)" United Nations Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (entered into force September 2, 1990) (“the Convention”), available at  ADDIN BA \xc <@nper> \xl 47 \s ZKMDTL000205 \xels \xegn "Non-TOA References" \l "http://www2.ohchr.org/english/law/crc.htm#art37" http://www2.ohchr.org/english/law/crc.htm#art37, which has been ratified by every nation except the United States and Somalia.  In considering this Convention, the Supreme Court rejected the countervailing argument that the Convention lacks persuasive force because the United States is a non-signatory.  Concluding that the argument “miss[es] the mark” ( ADDIN BA \xc <@$cs> \xl 26 \s ZKMDTL000003 \xhfl Rep \xpl 1 Graham, 130 S. Ct. at 2034), the Court determined that international opinion can provide “respected and significant confirmation for [its] own conclusions.”  ADDIN BA \xc <@$id> \xl 3 \s ID Id. (citing  ADDIN BA \xc <@$cs> \xl 22 \s ZKMDTL000289 \xhfl Rep \xqt \xpl 1 Roper, 543 U.S. at 578).  


Although different Articles of the Convention are implicated here, the Convention cited by the  ADDIN BA \xc <@$cs> \xl 6 \s ZKMDTL000003 Graham Court with approval addresses the issue before this Court.   ADDIN BA \xc <@$trt> \xl 13 \s ZKMDTL000286 \xeml Article 37(c) of the Convention provides that:

Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age.  In particular, every child deprived of liberty shall be separated from adults unless it is considered in the child’s best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances.

 ADDIN BA \xc <@$trt> \xl 22 \s ZKMDTL000286 \xeml Convention, Art. 37(c).


Likewise,  ADDIN BA \xc <@$trt> \xl 10 \s ZKMDTL000287 \xeml Article 10 of the  ADDIN BA \xc  \xecn <@trt> \xl 136 \s ZKMDTL000287 \xeml \xels \l "United Nations International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171 (entered into force March 23, 1976)" United Nations International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171 (entered into force March 23, 1976), provides that “[a]ccused juvenile persons shall be separated from adults and brought as speedily as possible for adjudication.”  ADDIN BA \xc <@$trt> \xl 14 \s ZKMDTL000287 \xeml Art. 10, ¶2(b).   ADDIN BA \xc <@$osdv> \xecn <@$trt> \xl 10 \s ZKMDTL000287 \xpl 1 \xeml Article 10 also provides, in pertinent part, that “[j]uvenile offenders shall be segregated from adults and be accorded treatment appropriate to their age and legal status.”  ADDIN BA \xc <@$trt> \xl 11 \s ZKMDTL000287 \xeml Art. 10, ¶3.  Finally,  ADDIN BA \xc <@$trt> \xl 10 \s ZKMDTL000287 \xeml Article 14 provides that “[i]n the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabilitation.”  ADDIN BA \xc <@$trt> \xl 10 \s ZKMDTL000287 \xeml Art. 14 ¶4.  The United States has signed, but not yet ratified the Covenant.  Moreover, the United States has, unlike other signatories and ratifiers, expressed reservations with respect to the provisions cited above.  Specifically, the United States stated:

Reservations:

(5)  That the policy and practice of the United States are generally in compliance with and supportive of the Covenant’s provisions regarding treatment of juveniles in the criminal justice system.  Nevertheless, the United States reserves the right, in exceptional circumstances, to treat juveniles as adults notwithstanding paragraphs 2(b) and 3 of  ADDIN BA \xc <@$trt> \xl 27 \s ZKMDTL000287 \xqt \xeum \xeml \xesp 0 Article 10, and paragraph 4 of  ADDIN BA \xc <@$osdv> \xecn <@$trt> \xl 10 \s ZKMDTL000287 \xqt \xeml Article 14. . . .  

 ADDIN BA \xc <@nper> \xl 73 \s ZKMDTL000210 \xels \xegn "Non-TOA References" \l "Available at http://treaties.un.org/pages/ViewDetails.aspx?src=UNTSONLINE" Available at http://treaties.un.org/pages/ViewDetails.aspx?src=UNTSONLINE&tabid

=1&mtdsg_no=IV-4&chapter=4&lang=en#EndDec.


The United States’ reservation excludes our country from the international consensus on the issue of the treatment of juveniles as adults in the criminal justice system only “in exceptional circumstances.”  In this case, the Court should consider the international consensus of which the United States is a party to in almost all cases and reverse the lower court’s order determining that Jordan be treated and tried as an adult in this case.

VI.
CONCLUSION TC \l "1"

WHEREFORE, for all the foregoing reasons, Amici; The Campaign for Youth Justice, The Defender Association of Philadelphia, The Philadelphia Prison Society, Professor Jeffrey Shook, Professor Elizabeth Scott, Professor Barry C. Feld, The Center on Wrongful Conviction of Youth, and the Campaign for the Fair Sentencing of Youth; respectfully request that this Court reverse the trial court’s interlocutory order denying Jordan Brown’s Petition for Decertification to the Juvenile Court of the Commonwealth of Pennsylvania.
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